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The Tenth Annual Convention And Its Work 


The Tenth Annual Convention of the Association of Practitioners 





before the Interstate Commerce Commission was held at the Palace Bal 
Hotel, San Francisco, California, on September 7 and 8, 1939. att 
The Committee on Arrangements, of which Mr. Allan P. Matthew S10! 
and Mr. Elmer Westlake were Co-Chairmen, provided a socially enjoy- thor 
able and professionally profitable time for all. del: 
President Clarence A. Miller presided at all sessions of the conven- = 
tion. Vice President W. L. Grubbs, Wilber LaRoe, Jr., Chairman of whi 
the Executive Committee, and Mrs. Sarah F. McDonough, Executive tior 
Secretary, were present and participated in the activities of the conven- 
tion. 
Meeting Of Executive Committee Ch 
The Executive Committee met on September 6th, reviewed the re- Off 
ports of the standing committees, and made recommendations to the 
convention. 


Address of Welcome 


The address of welcome was delivered by Hon. Ray C. Wakefield, 
President of the California Railroad Commission. President Wakefield 
was introduced by Mr. Elmer Westlake. Following the completion of 
his law work at Leland Stanford University, Mr. Wakefield became Dep- 
uty District Attorney at Fresno. He next entered general practice and 
became Attorney for the Public Administrator and for the Inheritance 
Tax Appraiser. In 1937 he was appointed to the California Railroad 
Commission and has been its President for a little over a year. At the 
recent convention of the National Association of Railroad and Utilities 
Commissioners, at Seattle, Mr. Wakefield was elected a Vice President 
of that Association. Mr. Wakefield’s address is printed elsewhere in 
this JOURNAL. 


Response To Address Of Welcome 


Vice President W. L. Grubbs responded to the address of welcome, 
saying: 


“Mr. Wakefield, the Association appreciates very much the words of wel- 
come that you have expressed to us. 

“After glimpsing at the wonders of the far West, it is a wonder to me that 
we have not come to the far West for a convention before this. Yesterday a 
gentleman in San Francisco was kind enough to take me about the city and its 
environs and, in the course of that trip, he commented that in California every- 
thing is done on a grand scale. The giant redwoods, that great piece of granite 
known as El Capitan, this engineering triumph that spans the Bay here, as well 
as Treasure Island at night, and this splendid welcoming address, convinces me 
that it is true that all things in California are done on a grand scale. The far As 
West deserves to have this convention here and it deserves the thanks of those of 
us from other sections of the country for inviting us here. Those thanks are 


extended in profusion.” fu 
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Address By Commissioner Aitchison 


Commissioner Aitchison of the Interstate Commerce Commission 
said he and Commissioner Rogers had been ordered by the Commission to 
attend the convention, which is evidence of the interest of the Commis- 
sion in the organization and its appreciation of the work the Associa- 
tion is doing and that which has been done. The Commissioner then 
delivered an address on the subject ‘‘The Reorganized Interstate Com- 
merce Commission.’’ Commissioner Aitchison’s address is printed else- 
where in this JourNaL. The Commissioner has attended every conven- 
tion of this Association. 


Officers Nominated and Elected 


The Committee on Nominations, through Mr. Edward D. Sheffe, 
Chairman, submitted its report, nominating officers for the ensuing year. 
Officers were elected as follows: 





President 
ne eee Investment Bldg., Washington, D. C. 
District Vice Presidents 
KB Re eae re North Station, Boston, Mass. 
eos aes 25 Broadway, New York, N. Y. 
3. Joseph F. Eshelman......1740 Broad Street Station Bldg., Philadelphia, Pa. 
3° Ul lee 306 Neave Blidg., Cincinnati, Ohio. 
BOR” Eee es P. O. Box 35, Charlotte, N. C. 
34 lee 302 Chamber of Commerce Bld , Atlanta, Ga. 
ge ES LE er Re 112 South Upper St., exington, Ky. 
8. Arthur H. Schwietert.................0..0ccc00 1 No. La Salle Street, Chicago, III. 
A} see Chamber of Commerce, Duluth, Minn. 
TO, Carl Geet OW .scnnscscescccsecssensses .Room 712, 511 Locust Street, St. Louis, Mo. 
BE, Bh, Sik, hs eR sis vscnnteinriccnstaentaves Interstate Bank Bldg., New Orleans, La. 
EE RI oe Santa Fe Bldg., Dallas, Texas 
Sf Oe OO Eee 806 Patterson Bldg., Denver, Colo. 
14. Harry: B. SOROb Oi cocceccessenssserssose: 903 North Ewing St., Helena, Montana 
oe OU 1304 Fourth Avenue, Seattle, Wash. 
fee 215 Market St., San Francisco, Calif. 
Secretary 
PD ie MEIN issescrccesceinsininsculansitinessialiaeidiaie 140 Cedar St., New York, N. Y. 
Treasurer 
RA TE, TE cctacccckecasspincscccrananie Investment Bldg., Washington, D. C. 


Executive Secretary 
Sarah F. McDonough..................0.-:s0-000+--- 2218 I. C. C. Bldg., Washington, D. C. 


Address of the President 


President Miller, in his address, reviewed the organization of the 
Association and some of its accomplishments to date, and suggested a 
number of things to which the Association might give attention in the 
future. His address is published elsewhere in this JouRNAL. 
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Reports Received and Filed 


The following reports, approved by the Executive Committee, and 
requiring no action, were ordered approved and filed: 

Secretary and Executive Secretary 

Treasurer 

Executive Committee 

Committee on Membership 

Committee on Memorials 

Committee on Printing and Publicity 

Committee on Professional Ethics and Grievances 

Special Committee on Reorganization of I. C. C. 

Special Committee on Uniformity of Procedure Before Federal 
Administrative Bodies 

Special Committee on Unauthorized Practice of the Law 

Special Committee on Practice Before Regulatory Bodies of the 
States and Federal Government 

Board of Editors of I. C. C. Practitioners’ Journal 


Luncheon Meeting 


Members and non-members in attendance at the convention, and 
their guests, had a very enjoyable group luncheon in the Comstock Room 
of the Palace Hotel, where good fellowship prevailed. 


Luncheon Address 
At the conclusion of the luncheon, Mr. Henley C. Booth, General 


Attorney, Southern Pacific Company, delivered an address on the sub- 
ject ‘‘Practice Before the I. C. C. in the ‘Horse and Buggy’ Days.’’ 
The speaker was introduced by Mr. Elmer Westlake, who said: 


“| first had the honor and good fortune to meet Mr. Booth in 1915, who at 
that time was in the Southern Pacific Law Department when | attached myself 
to that office. Mr. Booth was born in Missouri. Like most all corn-fed Mis- 
sourians, he moved to California. Mr. Booth was admitted to practice in 1895 
—just a short time ago. He practiced for fifteen years in what we characterize or 
designate as one of the country counties of California—Santa Barbara. Most of 
his legal life has been spent in the Law Department of the Southern Pacific Com- 
pany and he is still there as General Attorney. In California a General Attorney 
is pretty much near the top. 

“Mr. Booth is well and favorably known, not only locally but nationally. 
I think, perhaps, he has acquired much fame in that connection with the Ari- 
zona-Nevada train limit case. As you will notice on your program, we have 
assigned to Mr. Booth no subject upon which to talk. ro sure that whatever 
Mr. Booth’s subject will be that it will be interesting to you. I will now commit 
you to his mercies.” 


Mr. Booth’s address is printed elsewhere in this JOURNAL. 
Reorganization of the Association 


At the second business session the first subject considered was the 
report of the Special Committee on Reorganization of the Association. 
The report of that Committee, with a few amendments, was adopted, 
resulting in a new Constitution and By-Laws for the Association. The 
principal changes made are: 


1. The name of the Association is changed to ‘‘ Association of 
Interstate Commerce Commission Practitioners.’’ 
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2. Sixteen districts are created, the United States being divided 
according to the division made by the Interstate Commerce Com- 
mission for the administration of the Motor Carrier Act. Each 
member is designated as a member of one of the sixteen districts. 

3. Members within each of the several districts may at their 
own expense, with the approval of the Vice President of the Dis- 
trict, organize and maintain district and local chapters which may 
send delegates to annual or other meetings of the Association. 

4. The office of Chairman of the Executive Committee is abol- 
ished, and the President becomes Chairman of the Executive Com- 
mittee. 

5. A Vice President is elected from each of the sixteen districts. 
The Vice Presidents elected at this annual meeting from the odd 
numbered districts were elected for two years, and from the even 
numbered districts for one year. Hereafter elections will be for 
two years. 

6. The Executive Committee consists of the President, the six- 
teen Vice Presidents, the Secretary and the Treasurer. One of the 
Vice Presidents is to be designated by the Executive Committee as 
First Vice President. 

7. The annual dues are increased from $5.00 per year to $6.00 
per year. 

8. The Executive Committee is given specific authority to take 


a vote by mail on any questions of policy or other subjects which may 
require action prior to a scheduled meeting of the Association. 

9. Standing committees will hereafter consist of sixteen mem- 
bers, one from each district. 


The reorganization of the Association, its purposes and possible ef- 
fects, are commented upon by President LaRoe elsewhere in this 
JOURNAL. 


“Trial Practice Before the Interstate Commerce Commission” 


Upon consideration of the report of the Committee on Education 
for Practice, the Executive Committee was authorized to canvass the 
membership as to the desirability of such a book as recommended by the 
Committee on Education for Practice, on the general subject ‘‘Trial 
Practice Before the Interstate Commerce Commission.’’ The Executive 
Committee was authorized to take appropriate action after the returns 
to the questionnaire have been received. 


Address By Luther M. Walter, Esq. 


Luther M. Walter, Esq., of Chicago, delivered an address on the sub- 
ject ‘‘The Association and the Interstate Commerce Commission.’’ Mr. 
Walter’s address is printed elsewhere in this Journau. Following the 
delivery of this address, the Chairman of the Executive Committee, Mr. 
LaRoe, said: 


“I just want to say to the members, when some criticism arose some months 
back and when a man utterly unqualified for the Commissionership was nomi- 
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nated by the President, a question arose whether anyone would have the courage 
to go to the Senate and fight against that nominee. There sometimes is a hesi- 
tancy on the part of certain people to take a stand against a nominee for fear 
they will find themselves in a predicament. There was one man who had the 
courage to go before the Senate and fight. He took his medicine like a man. 
He represented not only the Association but all men who are interested in good 
government. That man was Luther Walter.” 


Committee On Selection Of Members Of Interstate 
; Commerce Commission 


Following Mr. Walter’s address, the Association adopted a motion 
that there be created a committee of five or seven which shall give con- 
sideration to means that the Association might adopt to make its influ- 
ence felt in the selection of members of the Interstate Commerce Com- 
mission, and to see to it that only men of ability and character and with 
high standing that heretofore has been adopted by the President and by 
the Senate are appointed to the Commission. 


Requests For Changes In Rules Of Practice 


Upon consideration of the report of the Committee on Procedure, 
it was voted to request an amendment to the Rules of Practice of the 
Commission so as to require certain papers to be served by first-class mail. 

It was stated that the Commission will also give consideration to the 
suggestions of the Committee on Procedure with respect to the entry of 
appearances. 


Report Of Committee On Procedure 


The recommendations of the Committee on Procedure were 
approved. 


Admissions To Practice Before The Commission 


By unanimous vote of the convention, the Special Committee on Ad- 
mission to Practice was instructed to request that the Commission take 
such action as will not impair in any way the relationship heretofore 
existing between the Commission and the Association with respect to 
admissions to practice. 


Special Committee On Semi-Centennial Of |. C. C. Discharged 


The Special Committee on Semi-Centennial of the Interstate Com- 


merce Commission, having finished its work and made its final report, 
was discharged. 


Invitations For Next Convention 


The following Cities have invited the Association to select them as 
the place for holding its next annual convention: 


Buffalo Milwaukee 
Chicago New York City 
Cincinnati Philadelphia 
Indianapolis Brooklyn 
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The time and place for holding the next annual convention will be 
fixed by the Executive Committee. 


Regulation Of Motor Carriers 


Hon. John L. Rogers, member of the Interstate Commerce Commis- 
sion, on Friday, September 8th, delivered a very informative and inter- 
esting address on the subject ‘‘Regulation of Motor Carriers.’? Com- 
missioner Rogers’ address is printed elsewhere in this issue of the 
JOURNAL. 


Giving |. C. C. Power To Punish For Contempt 


Professor E. F. Albertsworth of the Northwestern University School 
of Law, at Chicago, followed Commissioner Rogers on the program, and 
delivered an address on the subject ‘‘Should the Practice Under I. C. C. 
v. Brimson Be Altered?’’ Professor Albertsworth’s discussion of the 
power to and the policy of giving the Interstate Commerce Commission 
jurisdiction to punish in certain contempt proceedings was extremely 


illuminating. The address is printed elsewhere in this issue of the 
JOURNAL. 


Presentation Of New President 


At the conclusion of the business session, President Miller presented 


the newly-elected President, Wilbur LaRoe, Jr. In so doing, President 
Miller said : 


“By your action this morning you have chosen for your President for next 
year a man who has been extraordinarily active in the affairs of this Association 
for a number of years. By your action yesterday, you have given the President 
of this Association not cnly some duties but some power in that he becomes the 
chief executive officer of the Association and has no Chairman of the Executive 
Committee to report to. This coming year Mr. LaRoe will be the guiding spirit, 
also the leading work horse in this Association. All of you know Mr. LaRoe and 
have known him for years. 

“It now gives me great pleasure to pass to him the baton of leadership in 
the form of this gavel. Mr. LaRoe, from now on the meeting is yours.” 


President LaRoe replied: 


“I appreciate very gratefully not only the honor which you have conferred 
but the very kind words of the retiring President. I appreciate them all the 
more because of my respect and my affection for him. 

“I am only too keenly aware of the importance of this honor and of the 
responsibility that goes with it. The custom, to which reference has been made 
previously in this meeting, which dictates that the President shall make a speech 
fortunately does not apply to an incoming President. I, therefore, shall content 
myself with merely saying very briefly how grateful | am for this honor and 
how keenly | appreciate its importance. I am not entirely sure that there is 
not a little lump in my throat. 

_ “There is something about this California atmosphere that gets under one’s 
skin after being here a short time. I have been in California on a number of 
occasions and every time | find, after being here a short time, there is some- 
thing that sort of gets you. You sort of lose the desire to hurry back home. 
Whether it is the climate, the wholesome philosophy or the matchless hospi- 
tality, | do not know but I do know that I have enjoyed myself greatly. 
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i = briefly, | want to say that we have two big jobs ahead of us this year. 
The first job is making these regional chapters work and getting them on their 
feet. We are going to have to rely heavily on the Vice Presidents. It will be 
their job to contact their membership in each of the sixteen regions and see 
what chapters can be formed. They will then be formed under their super- 
vision. 

“The second big job will be a more intensive membership drive than we 
have ever had before. It is very disturbing to me to note that eighty-five per 
cent of the practitioners are not members of our Association. It is a disheart- 
ening fact in a sense. You gentlemen would be discouraged if you could see the 
names of some of the prominent practitioners, the most prominent railroad and 
other lawyers, who are not members of our Association and who are arguing 
before the Commission every month or so. Some of them are outstanding in 
their field. This year we must have a drive to make them feel they should help 
us at least to the extent of joining with us. 

“I can assure you that these two things will be pressed with as much vigor 
as I can press them during the coming year.” 





PENNSYLVANIA COURT APPLIES ARIZONA 
GROCERY COMPANY RULE 


The Superior Court of Pennsylvania, in Baltimore & Ohio Railroad 
Company, et al., v. Pennsylvania Public Utility Commission, Central Iron 
and Steel Company, Phoenix Iron Company and Lukens Steel Company, 
reversed a decision of the Pennsylvania Public Utility Commission 
awarding reparation upon a finding that firebrick rates established by the 
Pennsylvania Public Service Commission were unreasonable. The Court 
followed the rule of the Arizona Grocery Company Case [284 U. 8S. 370], 
which held that the I. C. C. could not award reparation as to rates which 
it had previously established or approved. The Court also followed an 
earlier decision, Pennsylvania Railroad Company v. Public Service Com- 
mission, 190 Atl. 367. Justice Cunningham, who wrote the opinion, said: 
‘‘This whole proceeding has been a useless waste of time, money and 
effort by both Commissions.”’ 





BALTIMORE & OHIO CHANDLER ACT CASE 


Argument on the application of the Baltimore & Ohio Railroad Com- 
pany for readjustment of its indebtedness, under the Chandler Act, was 
completed in the United States District Court at Baltimore on September 
21st. Opposed counsel were ordered to submit, within ten days, briefs 
covering the likelihood of continuation of the present management 
should the road’s application be granted. The Judges asked that the 
briefs cover this question: Should the plan submitted expressly include 
the fact that the present management and the present method of man- 
agement will be continued in exercising the provisions of the plan? The 
road’s application is opposed by a minority group of bondholders. 














The Work of the Association 


Remarks of Wilbur LaRoe, Jr., 
Upon Submission of Report of Executive Committee 


In submitting the report of the Executive Committee I should like 
to make just a few comments. The first one is that it is very gratifying 
to find the Association operating in the black. Even though the black is 
not a very large margin, it, nevertheless, is a margin and should be satis- 
factory because, after all, this is a service organization and not a money 
making organization. The second comment is in regard to the strength 
and quality of our members. We now have the largest membership that 
we have ever had. When we get to thinking about it, we are engaged in 
a highly specialized field. The Interstate Commerce Commission Prac- 
titioners are limited to one phase of the law. Regardless of that fact, 
we have a membership of 2,110 in that field. If I may say so, most of 
the men are of pretty high quality. We ought to pat ourselves on the 
back for having such a fine membership and such a goodly number of 
high-class men. The third comment is that the Association is giving 
increasing service to the membership. You are all familiar with the 
JOURNAL. I think the JourRNAL has been improved materially from year 
to year until now its receipt is looked forward to by the members be- 
cause of the information that it contains. 

I also wish to state if you have not seen the operation of our business 
office in Washington you cannot get a cross-section of its operations. 
It is one of the busiest offices in Washington. Hundreds and hundreds of 
letters are answered about legislation, about Interstate Commerce Com- 
mission proceedings and all sorts of legislative and procedural prob- 
lems are raised daily. These letters are answered with a great deal of 
efficiency. It is trying to render not only good service to the members 
but increasing service. 

We sometimes get some rather peculiar problems put up to us in the 
Washington office. Every day’s mail brings its requests. Some of them 
cause us to smile, for example, the one lawyer asking if we have any 
literature explaining how to make an oral argument before the Inter- 
state Commerce Commission. Another lawyer wrote us advising us that 
he has filed his exceptions in a certain case. He asks us if we are able 
r advise any express contact or method of bringing about a favorable 

ecision. 

I am sorry that Commissioner Aitchison is not in the room at this 
time. He might be able to give us some valuable advice on that. I 
would like to see some constructive suggestions because if such a method 
could be devised, perhaps, we would all profit somewhat in knowing 
what it is. The surprising thing is that both of these requests came 
from attorneys-at-law, and while I mean no reflection upon our fellow- 
lawyers, it is always advantageous for one lawyer to criticize the other. 
I think I can truthfully say that the number of peculiar requests that 
we get of that type from lawyers greatly outnumber the similar requests 
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that we get from the traffic men. At the risk of endangering myself 
and being excommunicated, let me further say that the lawyers, in sub- 
mitting their letters to our office, indicate often a total lack of famili- 
arity with Interstate Commerce law and procedure. I think I am justi- 
fied in saying that the practitioners who are members of our Association 
are members because they have been associated for a good many years 
with work in this particular field. I regret to say that many of my 
fellow-lawyers in this field seem to know almost nothing about this 
specialized work; however, we are trying to give increased service to 
both groups, lawyers and traffic men. I think that you have felt the 
results of some of the efforts that have been and are being made. 

I want to urge upon you the importance of being here this after- 
noon and tomortow morning because, in a sense, this is the most im- 
portant meeting we have had in a decade. I mean by that that there 
will be new problems to be discussed, the chief of which is the question: 
Shall we have regional chapters in our Association? A radical change 
in our constitution may be necessary to be considered, both this after- 
noon and tomorrow. During this time we will be considering such ques- 
tions as shall we have 16 regional chapters of our Association throughout 
the country, whether we shall change the name of the Association, 
whether we shall increase the dues, whether we shall participate to a 
larger extent than we have heretofore in legislative matters, and other 
fundamental matters are all to be considered this afternoon and tomor- 
row morning, so please don’t be absent unless it is absolutely necessary. 

I should mention also that this afternoon we are to have the 
pleasure of having an address by one of our ablest and most experienced 
men, Luther Walter. If you know what is good for you, you will not 
miss his talk. Tomorrow morning we are to have the privilege of 
listening to Commissioner Rogers, who is one of the nation’s leading 
experts on motor carrier regulation. In view of the rising importance 
of the motor carrier industry, it will be a great treat for us to have 
Commissioner Rogers here. Because of the importance of these prob- 
lems, the Executive Committee and the Association need your help on 
the convention floor. We urge you to be present this afternoon and 
tomorrow morning. Thank you, Mr. President. 





NATIONAL WATERWAYS ASSOCIATION FORMED 


Opponents of the proposal to place water carriers under the regula- 
tion of the I. C. C. have organized under the name of the ‘‘ National 
Waterways Association’’ and have announced that the Association will 
‘wage war’’ on the proposal. 





FRENCH RAILWAYS TAKEN OVER BY GOVERNMENT 


The French Government took over all of the railways of France on 
August 31, by reason of the war emergency. 
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Our President 


Wilbur LaRoe, Jr., was born at Westfield, New Jersey, on Septem- 
ber 25, 1888. He graduated from the Perth Amboy, New Jersey, High 
School, in 1905, and received his A.B. degree from Princeton University 
in 1909. He received his LL.B. degree from the New Jersey Law School 
in 1912. He is a member of the Bar of New Jersey and of the Bar of 
the District of Columbia. He came to Washington, D. C., in 1914 to 
accept a position as Examiner with the Interstate Commerce Commis- 
sion. He was promoted to Attorney-Examiner and later became Chief 
Examiner. He resigned from the Interstate Commerce Commission in 
1920, and upon the retirement of Hon. Edgar E. Clark as a member of 
the Commission the partnership of Clark & LaRoe was formed, and is 
still in existence. Mr. Clark, however, died in 1930. 

Mr. LaRoe is a member of the Phi Beta Kappa Society, the Univer- 
sity Club of Washington, the Columbia Country Club, and the Forest 
Hills Citizens Association. He is Chairman of the Transportation Com- 
mittee of the latter organization. He is an Elder in the Chevy Chase 
Presbyterian Church, and is Chairman of the Committee on Civie Affairs 
of the Washington Federation of Churches. By reason of his work in 
the latter organization he is frequently referred to as the ‘‘Lay Bishop 
of Washington’’. He is also a member of the Board of Directors of the 
Central Union Mission of Washington. He is also Chairman of the 
Board of Indeterminate Sentence and Parole of the District of Columbia, 
to which he also devotes a great deal of time and effort. He is Associate 
Counsel of the Port of New York Authority and General Counsel of the 
North Carolina Traffic League. His hobbies are golfing, fishing, sail- 
boating, gardening and civic work. 

Mr. LaRoe has been a life member of the Association of Practitioners 
before the Interstate Commerce Commission since its organization in 
1929. During the first two years of its existence he was a member of the 
Committee on Procedure. He later served three years as a member of 
its Committee on Printing and Publicity. He organized the Associa- 
tion’s Special Committee on Admission to Practice, and has been its 
Chairman since its inception. His work, and the work of that Com- 
mittee, has received frequent commendation from the members of the 
Interstate Commerce Commission. During the past year he has been 
Chairman of the Executive Committee. He has thus acquired a thorough 
knowledge of the problems of the Association. His administration will, 
without doubt, be an outstanding one. 

The Princeton University Press has just published his new book 
*‘Parole With Honor’’, the most nearly definitive book on parole ever 
written. It has received the endorsements of Solicitor General Robert 


H. Jackson, Mrs. Eleanor Roosevelt and many others interested in this 
field. 








A Greeting From Our New President 


Our first decade is now past and we begin our eleventh year with 
ominous clouds on the world’s horizon—with democracy challenged, with 
civilization itself threatened. While it is possible to hold ourselves 
physically apart from an European conflagration, let us not think that 
we can hold ourselves aloof from the implications of a challenge to 
democracy which directly affects us. The principles of democracy and 
of justice affect every part of the world and every sphere of human 
relations. Within the orbit of our own activities we have seen bold 
threats made against the democratic process. There is ever a tempta- 
tion to the politician to attempt to control the judicial process to his 
own advantage. The Anglo-Saxon concept of imparial and unbiased 
determination of the rights of men is in constant confiict with the dan- 
gerous concept of determination of rights by those who hold power. 
zealously protecting the rights of all by conscientious safeguarding of 
judicial processes, finds itself constantly threatened by those in power 
who would direct its course. 

Our Association is a staunch defender of the judicial process. It 
will resist every effort to undermine the independence of the regulatory 
agency. It will oppose to the last any penetration of politics into any 
phase of the Commission’s work. It is pledged to develop a bar of 
clean and honest practitioners with a high sense of public duty and 
private responsibility and to marshal all its strength to maintain such 
a bar and to use it as an instrument for preserving those principles of 
independent adjudication which have come to be recognized as essen- 
tial to the preservation of our democracy. So, in the face of disturbed 
world conditions, and conscious of an ominous tendency throughout the 
world to subordinate human rights to the will or caprice of the ruler, 
we do now renew our faith in the Anglo-Saxon tradition and pledge our- 
selves once more to defend to the limit the principle of honest, indepen- 
dent, and unbiased determination of the rights of men. It is my hope 
that by holding to that line we may make our modest contribution to 
the safeguarding of the democratic process, and perhaps contribute our 
bit toward sanity and stability in a disordered world. 


Wrisur La Ros, Jr. 





RAILROADS READY FOR EMERGENCY 


Mr. J. J. Pelley, President of the Association of American Rail- 
roads, after a visit to the White House on September Ist, said that the 
railroad industry is ready for any emergency developing from inter- 
national crisis. He added ‘‘We are watching the situation closely and 
are ready for anything that happens.’’ 
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Admission To Practice Before I. C. C. 


Remarks of Wilbur LaRoe, jr., Chairman, Special Committee 
On Admission To Practice 


The report in the program is very brief. I shall not undertake to 
read it. It is sufficient to say that we have had a good year. I have 
been no less than inspired by our regional committees all over the United 
States. As you know, when an applicant files his application for ad- 
mission, prior to July first, Commissioner Aitchison and his committee 
turned that over to our Association for investigation. It was then for- 
warded to the regional committee for investigation of the applicant. 

I just do not have words to express my feeling toward and the 
commendation for the regional committees and the diligence and fidelity 
with which they have policed applications. We have discovered things 
that I think must be of value to the Commission. 

For example, one lawyer filed his application to practice and in 
his application he stated that he had been admitted to membership in the 
American Bar Association. Our regional committee discovered that he 
had filed his application with the American Bar Association but that 
they held it up, refusing, at least temporarily, to admit him until they 
could themselves verify certain facts concerning him. 

In another instance, a lawyer filed an application to practice and 
which, in the course of events, would have been granted but our regional 
committee reported that there was some doubt in the community in which 
he lived as to his fitness to practice. The charges were not exactly moral 
grounds but he was addicted to the excessive use of alcohol which ren- 
dered his usefulness to his clients doubtful. That is the sort of thing 
we have to investigate with great care. The judge of the Federal Court 
in whom we had the utmost confidence advised us, with a great deal of 
regret, that this man had gotten himself into a position, because of the 
excessive use of alcohol, where he could no longer serve the court or his 
clients. Information of that kind is duly passed along to the Com- 
mission. 

We had another case very recently where a man filed an application 
for leave to practice as a practitioner. We found that he had been barred 
from practice, at least, temporarily, by the Treasury Department. This 
matter is now being subjected to careful inquiry in cooperation with the 
Treasury Department. 

We are trying to keep the standards high. I cannot help but note 
the letters I receive from the regional committees and I appreciate the 
effort being made on their part to maintain our standards just as high 
as they can be maintained. They worked faithfully and efficiently and 
I feel sure that the Commission appreciates the work that our regional 
committees have been doing and are doing. 


Remarks of Commissioner Aitchison 


Mr. President, it is with a great deal of regret that I have to say, 
as a part of the reorganization which was effected the first of July, the 
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Committee on Admissions, as theretofore conducted, was abolished, and 
so from this time on, in fact, since July first, I have had no contact with 
the work of Mr. LaRoe’s Committee and will have none in the future. 

That work has now been transferred, along with other work of the 
same administrative character, to Division 1 of the Commission. How- 
ever, as the Committee on Admissions did function in close contact with 
Mr. LaRoe, the Chairman of the Association’s Committee, until the first 
of July, and as I am here by the express direction of the Commission, I 
feel it wholly appropriate to say that for the last year and all preced- 
ing years, the Commission has felt that it was deeply indebted to the 
Committee headed by Mr. LaRoe and to the regional committees for the 
excellent services they have given in matters just such as Mr. LaRoe has 
described. 

I have no doubt at all but that Division 1 will desire to continue the 
close contact and the cooperation which has so pleasantly marked the 
relationship between the Committee on Admissions of the Commission 
and Mr. LaRoe’s Committee and sub-committees prior to July first last. 

I know something about the examinations that have been given for 
non-lawyer applicants. We have had a whole year now of operation with 
such examinations. I believe three examinations have been given. One 
was given on just Tuesday of this week. The Special Committee on 
Admission to Practice of the Association has referred to those examina- 
tions. The mere fact that we have determined to give examinations has 
been as much of a deterrent to the applicants under the so-called para- 
graph (b) as anything. By no means did we have the number of appli- 
cants as we had had previously. This means that the applicants have to 
be really qualified to get in under paragraph (b) and the majority of 
them did so before the new rule became a reality. I have no doubt that 
others have been deterred by the bug-a-boo of examinations which they 
fear they will not pass. 

The framing of the comprehensive examination and set of questions 
has been one of real difficulty. It has taken a lot of effort and constant 
checking and re-checking for a considerable period of time by a com- 
mittee of our employees and some of the commissioners. It is almost 
impossible to frame any examination which can be evaluated in terms of 
percentage where we are covering a broad area which is embraced within 
the field of practice before the Commission. Consequently, we are in- 
clined to follow very much the practice which has been invoked in the 
English universities which is giving examinations that are very com- 
prehensive in character with the idea that the applicant will be given an 
opportunity to show what he knows about the subject but that he will 
not be held to any rigorous percentage as a passing mark. The object of 
this examination is to disclose what the applicant knows in the way of 
the general field. On the basis of this disclosure, it is determined, as a 
matter of judgment, whether he is qualified under the rule. If we were 
to translate our examination into terms of percentage as to what his 

‘passing mark was to be, I am afraid we would find some of them shock- 
ingly low. Even at that just about fifty per cent of the applicants who 
have survived the weeding out process and who have taken the examina- 
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tion have failed to make good. We have even had men fail who have 
taken the examinations of the Bar of their states but for some reason 
or another had not qualified to practice in the highest court of the State. 

I think I mentioned yesterday some of the chief deficiencies of the 
men who are coming on for admission. There is a general lack of 
knowledge along the line of the leading cases involving the Commis- 
sion’s power under the Constitution and special cases relating to the 
activities of the Interstate Commerce Commission. One of the prin- 
cipal deficiencies is the lack of knowledge for defense. 

In remedying those deficiencies, it seems to me we must look to the 
Association to assist if we are going to continue the practice of admit- 
ting men who are otherwise well qualified. Obviously, no one should be 
admitted to practice before the Commission until he is prepared to repre- 
sent his clients and render advantageous service to his clients, as well 
as be of assistance to the Commission who is unable to tell what he means 
when he objects to testimony as being incomplete, irrelevant and imma- 
terial and who is not aware of the general nature, at least; of the Ari- 
zona Grocery case. 

I do not know of anything further to report on this matter. These 
young men have a difficult problem. Since Mr. LaRoe and I have had 
our annual controversy before the Association, I am sure that Mr. 
LaRoe can see that I am not going to be of very much assistance along 
this line. 

In regard to the book, there are many books on evidence available in 
any good library. It is unnecessary to give you the names of these books 
but I do not think the publication of any book is going to be of much 
help. 

Some months ago I was called in as a neutral member to partici- 
pate in a discussion on the new law curriculum of the University of 
Chicago. Professor Levy, who was the advocate of the new curriculum, 
was explaining to the Alumni of the University of Chicago just what 
they were proposing. A distinguished alumnus, Jerome Frank, whose 
experience as an administrative officer is known to all of you as Chair- 
man of the SEC, took the position that as a training school for lawyers 
the University of Chicago had not been worth a hoot for a generation, 
was worth nothing now and would be worth less with the new curricu- 
lum. I was called in because it happened I never attended law school. 
I am a product of the tutelage in a law office in the good old days when 
we had law preceptors and stoves in law offices. That is where I was a 
law student. I had never heard a law lecture until I gave one in law 
school. I took occasion at that time to dive into the preceptoral system 
of law training. Strange to say, I believe Mr. Frank agreed with me. 
It oceurs to me that, inasmuch as the law schools of the country of the 
higher grade will not undertake at all to give these technically trained 
men the training which they need in the law, we may have to arrange 
some similar preceptory system and encourage these young men to asso- 
ciate themselves with the older practitioners who are trained in the law ~ 
and who will undertake to supervise their studies to see that they do 
study and thereby the grade may be met. 
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I think the trouble largely is that we encourage this by putting out 
study lists and the students get only a smattering of this and that. What 
is really required is some intensive, hard-digging in a more limited 
area than what we have covered in our studies heretofore. 

We have been careful of the examinations we have given. We have 
not gone outside the list of cases which are contained in the study course 
which the Association has put out. That is only a matter of fairness to 
the applicant. Perhaps, running the number of cases up to 200 which 
each applicant ought reasonably to know about will be the next step. 

It would seem to me the best way for these young fellows to get the 
training in the Constitution, the principles and the development of 
Interstate Commerce cases in the courts, to give them the legal ethics and 
the principles of evidence and trial technique and strategy, as well as 
the applying of adequacy, would be for them to have contact with a well 
qualified lawyer who is willing to help them and give them his time and 
efforts. 

I know this effort is worth while although I am not going to be 
connected with Mr. LaRoe’s committee. I look favorably upon it and 
will do everything I can to cooperate with his committee. 


Further Remarks of Wilbur LaRoe, Jr. 


I would like to say that I was profoundly disappointed when I 
learned that this, for some reason, was taken away from the Committee 
on Admissions and transferred to Commissioner Eastman’s division, 
which is so overwhelmed with administrative work that I do not see how 
they are going to get their administrative work done. I wish we might 
prevail upon the Commission to change its mind upon that point. We 
all know that Commissioner Aitchison is the logical one to continue with 
the work. I just can’t understand the Commission’s reasoning. I think 
it was a wrong move. I think it was a foolish move and I hope that in 
some way we can get them to go back to the old system because this is a 
very important matter. This matter of admission to practice involves 
the integrity of our Bar. It involves the kind of presentation that is 
going to be made to the Interstate Commerce Commission in its cases 
and its ethics, and it ought not be mixed up with administrative ma- 
chinery. Already we have had a reaction such as ‘‘we don’t know any- 
thing about that darned stuff.’’ The truth is it ought to be in the hands 
of an expert in whom we have confidence like Commissioner Aitchison. 
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Democracy in the Association 
By Wiieur LaRog, Jr. 


President, Association of Interstate Commerce 
Commission Practitioners 


A radical change in the Constitution of our Association was made 
at the annual meeting in San Francisco on September 7, 1939. Our 
members will be interested in having the new provisions explained, and 
the reasons underlying them. 

The chief purpose of the new provisions is to authorize the estab- 
lishment of local chapters of the Association in various parts of the 
United States. Experience revealed two very serious difficulties in con- 
nection with the annual meetings of the Association: (1) Because‘of the 
size of our country and the great distances involved in travelling to and 
from the annual meetings, only a very small percentage of our members 
are able to attend these meetings, with the result that the average annual 
meeting is to a considerable extent a localized affair ; (2) the annual meet- 
ings being 12 months apart, it is often impracticable to obtain timely dis- 
cussion in open forum of many problems arising from time to time, some 
of them vitally important. Often an important issue is dead before we 
can even bring it up for discussion. A collateral evil has been that, 
because of the inability of the membership to participate as fully as it 
should in the discussion of important issues, too much of the actual 
handling of the work and the affairs of the Association fell to a few 
willing workers who were able, because of convenient geographical 
location or otherwise, to do the job. This concentration of work and 
power in a few hands was not consistent with democratic principle, and 
it was decided to make a vigorous attack, under the very able leadership 
of General H. D. Driscoll, on that particular salient of the Siegfried line. 

As a result of this attack on the entrenched forces of fascism, we 
shall in the future have a much more democratic Association. The 
several local chapters will doubtless hold monthly meetings, enabling 
them to discuss and vote upon vital issues while such issues are still alive. 

The local chapters will be integrated with our national Association 
by a carefully considered plan under which the nation will be divided 
into sixteen districts, identical with the districts defined by the Inter- 
state Commerce Commission under the Motor Carrier Act, each such dis- 
trict being under the jurisdiction of one of the sixteen vice-presidents of 
the Association. The district vice-president will have power to determine 
the advisability of a chapter in any locality in his area, and he will 
cooperate in any advisory capacity in the establishment and maintenance 
of chapters in his district. Each chapter will have its own officers. 
Official action taken by any chapter will be transmitted through the 
district vice-president to the national Association. The several chapters 
may send delegates to the annual meeting to argue on the floor of the 
convention in support of any position which the chapter may have taken 
on any matter. 
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The actual work of organizing the local chapters will begin at once. 
The members are asked to cooperate in getting the chapters set up and 
functioning. Issues of vital importance are awaiting action. Radical 
changes in the Interstate Commerce Act and in the powers of the Com- 
mission have been proposed both in the House and in the Senate. These 
and other important matters require the fullest discussion. 

Not the least merit of the new Constitution lies in the fact that the 
vice-presidents will become active workers. No sinecure will be their 
office. Indeed, the part which they will play in the new set-up is so 
important that the success or failure of the new plan will depend largely 
on their ability and fidelity. For that reason great care has been exer- 
cised in selecting the district vice-presidents, each of whom is a man 
of long experience and demonstrated ability. 

An important function of the local chapters will be to strengthen 
our membership. It is a discouraging fact that more than 75 per cent 
of the practitioners are not members of our Association, and even more 
discouraging that many prominent practitioners are not members. No 
person may join a local chapter who is not also a member of the national 
Association. Each district and each local chapter will have its member- 
ship committee, and all these committees will strive to strengthen both 
their chapters and the national Association by enlisting new members, 
and by persuading those who have dropped out to rejoin.* There will 
also be a national committee on membership consisting of 16 members, 
one from each district, to be selected by the President. 

In line with the democratic purpose of the new Constitution the 
separate office of Chairman of the Executive Committee is abolished, 
and the President becomes chairman of the Executive Committee. The 
First Vice-President is named by the Executive Committee from the 
list of 16 district Vice-Presidents. The new Executive Committee con- 
sists of the President, all 16 Vice-Presidents, the Secretary and the 
Treasurer. 

It should be made clear that there is no limit to the number of local 
chapters which may be created with the approval of the district Vice- 
President. Since frequent and timely meetings are essential to vital 
functioning of a chapter, it is hoped that each chapter will cover an area 
sufficiently small to make sure that the members can conveniently and 
inexpensively attend meetings. The plan will not be fully successful if 
the chapter undertakes to include too much territory. On this subject 
the district Vice-President makes the final decision. 

In closing it may be appropriate to say a word about the spirit in 
which the new Constitution was received and adopted by the San Fran- 
cisco meeting. There was something about the spirit of the meeting which 
cannot be defined and which can be described only by saying that there 
were lumps in some throats and tears in some eyes before it was over. A 
spirit breathed in the convention hall which seemed to affect everybody 


*It is inspiring to think of sixteen district membership committees cooperating 
with a larger number of local membership committees striving for new members 
under the leadership of a national committee. Great results should follow from 
such a set-up. 
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present. Doubtless a number of factors contributed to it. The gravity of 
the national and international situation; the subconscious conviction of 
every member that if we are to preserve our democracy we must be 
willing to give of ourselves to save it; word reaching the floor of the 
convention of the death of Charles Donnelly and of the illness of Bob 
Fulbright ; the able and graphic description by Commissioner Aitchison 
of the earnest efforts of the Commission to reorganize itself to equip it 
for the best service; Commissioner Rogers’ description of the almost 
unbearable burden caused by the Motor Carrier Act and the heroic effort 
made to shoulder it; Luther Walter’s stirring and eloquent plea for the 
building of more effective barriers against politics and against urqualified 
appointments ; Clarence Miller’s vivid picture of the manner in which the 
Commission emerged from and rose above the recent attacks leveled at it 
from high places; the respect and devotion shown by the Pacific Coast 
contingent for the newly-elected district Vice-President in California; 
the interest and loyalty shown by the members in remarks from the 
floor and otherwise; the numerous volunteer offers of members to aid 
in the work of the Association ; these and other factors created a spirit 
which, though it cannot be defined, made us all proud to be members 
and more than confident of the success of the Association. It was in 
that atmosphere and in that spirit that our new Constitution was born. 
The members parted with handshakes in which one could feel some- 
thing more than the usual goodbye. The Pacific Coast, in providing 
such an atmosphere for this important meeting, has breathed spirit into 


all of us and has set a splendid example for other regions to follow. 





RAILWAY ACCOUNTING RULES 


A new edition of the ‘‘Railway Accounting Rules’’ book became 
available September 20th. The book contains all mandatory and recom- 
mendatory accounting rules and forms of the Accounting Division, Asso- 
ciation of American Railroads, revised in accordance with the action 
taken at the last annual meeting. The amended rules and forms included 
therein are effective October 1, 1939, and, as of that date, supersede the 
previous issue of the Rules book. Copies of the book may be obtained 
from the Accounting Division, Association of American Railroads, at 
fifty cents each when ordered in quantities of ten or more, and at seventy- 
five cents each when ordered in quantities of less than ten. 











Address of Welcome 


By Hon. Ray C. WAKEFIELD 
President, California Railroad Commission 


Mr. Chairman, Mr. Westlake, Ladies and Gentlemen of the Con- 
vention: I am sure that Frank Hill, who lives at Fresno where I was 
raised, could tell you some other things that would fit into this picture 
and, perhaps, add some human interest to it. 

It is a great pleasure to welcome you to my native state of California 
and to my adopted City of San Francisco. I look upon a convention or 
conference of men engaged in the same profession, or the same or a 
similar line of work, as a school. If that is true, we here on the Pacific 
Coast, who are engaged in regulatory work, have had the opportunity of 
taking three post-graduate courses this year. The American Bar Asso- 
ciation met here the first week in July. The Public Utility Section, 
particularly, had much of interest for us. Two weeks ago the National 
Association of Railroad and Utility Commissioners met in Seattle. Many 
of those in attendance returned to their homes by way of San Francisco 
and we had the pleasure of entertaining some seventy-five of them on a 
sight-seeing trip around the Bay Area in San Francisco, just a week ago 
Monday. 

Now, we are favored with your convention here. Removed as we 
are on the Coast from the larger centers of population we feel that 
national associations, when they come to California as our guests, which 
they frequently do, are unusually generous in their coming. The hold- 
ing of conventions in the East, where necessarily most of them must be 
held to accommodate a larger number of people, means that it is both 
time-consuming and expensive for us on the Coast and often prevents us 
from attending, so we are delighted to have you here. 

We will attempt in every way possible to do our utmost to make 
your visit most profitable and pleasant. When you are here, we hope 
that you will stay some time and enjoy as much of California as possible. 
You will find the Fair at its very best. I believe that has been engen- 
dered by a large attendance and that it has enlivened it a great deal. 
That is my observation after visiting it fairly recently, even though I 
had pretty well covered it earlier in the season. 

The weather is pleasant both here and in the interior Valley, 
whether you visit it for its own interests with its teeming agricultural 
activity at this time of the year, or merely go through there on your 
way to the great National Parks. 

Southern California has much to offer in the way of scenery, enter- 
tainment and industrial activity. Having been raised in Fresno, which 
is half way between San Francisco and Los Angeles, I do not have to 
take any part in the rivalry which has always existed between these two 
cities. It has been said that San Francisco is only one tenth as large as 
New York City but that Los Angeles is twenty times as big as Peoria, 
Illinois. 

Those of you of the Interstate Commerce Commission and the Prac- 
titioners’ Association have put behind you some of the problems which 
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are still before us here in California. The State Bar of California, 
which has done some excellent work since its organization, is an integ- 
rated body created by statute some ten years ago. It has done an ex- 
cellent work in commission practice, disbarment of members and gen- 
erally improving the practice of law in the State. It has recently taken 
up with us the question of practice before the California Railroad Com- 
mission and it is advocating that practice be limited to those admitted to 
the practice of law. I feel that this would not be wise, however, as the 
Commission in the past has had no ruling governing appearances. Con- 
siderable work should be and is being done on that problem. Most of 
your committee reports deal with some phase of that subject. I have 
read them over and I am going to listen to your discussion a little bit 
later. 

Again, I want to extend to you a hearty welcome to San Francisco 
and to California, and to thank you for coming. 











The Reorganized 
Interstate Commerce Commission*’ 


By Hon. Cuiype B. Arrcuison, 
Member Interstate Commerce Commission 


The eighth day of June, 1939, fell in the midst of a blistering heat 
wave. While sweltering Washington was thronging Pennsylvania ave- 
nue, absorbed with novel and exhilarating duties as hosts to British 
Royalty, a modest notice and a complicated formal order were silently 
laid on the press table of the Interstate Commerce Commission, which 
announced the details of a reassignment of the functions and member- 
ship of that Commission, to become effective the first of the following 
month. In such circumstances, this complex and dull reorganization 
received but scant mention in the day’s news—and that ridiculously 
careless and non-understanding. Even the technical press was non- 
plussed by the unavoidable detail of the document despite the attempt 
of the Commission to simplify the lengthy bill of particulars and throw 
into relief the general scheme of the revision. That the announcement 
was made when it was came from no plan, but was the accidental result 
of the routine application of the Commission’s established long-standing 
rule that when documents are ready for publication, they are to be 
given out. 


RATIONALE OF THE Most RECENT REASSIGNMENT OF WoRK 


The King and Queen departed. Then followed some marvelous 
rationalizing in the press and in the cloak-rooms, as to what had occurred 
and why it had happened. Some of this rationalizing was based upon 
half-truths, some was pure guess-work or deliberate invention, and some 
had the earmarks of wishful thinking. Various commentators saw in 
the reorganization evidences of a devastating combat within the Com- 
mission itself; others hinted broadly that it was a ‘‘purge’’—that phrase 
then being much in the conversation of the day—or sapiently described 
it as the reluctant surrender by the Commission to executive or Congres- 
sional pressure. Others, more discerning or better advised, saw in it 
merely a commendable effort to simplify the performance of what at best 
must be a complex congeries of functions. 

The truth is that the internal reorganization of the work assign- 
ments of the Commission came about in usual course, without outside 
pressure or domination, on the initiative of the Commission itself, after 
long study and careful checking and rechecking; and the Commission’s 
determination was reached with far less friction or marked difference of 
opinion than attend the routine disposition of an average formal case. 
And regardless of the individual views or doubts of any member of the 





* Address delivered before the Association of Practitioners aoe the Interstate 
Commerce Commission, San Francisco, California, September 7, 1939. 

1 The title was assigned to the writer. It is a misfit: the +. has formu- 
lated new assignments of work, and has redistributed its members to divisions of the 
Commission, but the Commission as such has in no sense been reorganized. 
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Commission as to this or that matter of detail, there is throughout the 
whole organization, Commissioners and staff alike, loyal acceptance of 
the result and a determination to make it work. Whatever elements of 
novelty the plan possesses are acting as spurs to achieve the maximum of 
efficiency in the operation of the new-shaped machinery. That the Com- 
mission itself should attempt to criticize and better its manner of doing 
business and reorganize its machinery is nothing new. It has been done 
repeatedly in the last thirty years. 


THe GrRowTH IN IMPORTANCE OF ORGANIZATION PLANNING 


For the first twenty years of the Commission’s life, its organization 
could be and was very simple, for its powers and duties were simple. 
The organization may be described as consisting of the five commis- 
sioners, and Secretary Edward A. Moseley, who was a whole organization 
chart in and of himself. The remainder of the force was divided into 
the operating, rates and transportation, and statistical divisions. The 
Hepburn Amendment of 1906, and the Mann-Elkins Act of 1910, with 
the growth of slowly developing safety legislation, added greatly to the 
scope and variety of the Commission’s functions and increased the 
volume of matters coming before it. Bureaus evolved—described in 
successive annual reports of the Commission—headed by men like Henry 
C. Adams, C. C. McCain, H. W. Belnap, and George N. Brown with the 
dynamic Moseley in charge of the general work. The driving force of 
these chiefs sufficed to make a loosely knit organization function well.? 

Organization had become important in the Commission’s conscious- 
ness by the end of the year 1913, when the increase in formal proceedings 
had led to the formation of a corps of itinerant examiners; the exami- 
nation of carriers’ accounts had become a daily task; law enforcement 
had been undertaken by a division of inquiry; tariff complexities were 
forcing standardization and closer supervision of rate schedules; and 
finally, when the valuation act of 1913 required the building up of a 
staff and personnel and the prescription of methods for the most stu- 
pendvus appraisal task ever undertaken, organization theory took on a 
degree of importance which has since continued and grown. Applica- 
tion of sound organization principles has become a most important and a 
continuing function. The Commission is a going concern, which is re- 
quired to transact a vast amount of varied business, both internal and 
external in character, under constantly changing conditions. 


REORGANIZATION A CONTINUING PROCESS 


The Commission has systematically overhauled its whole scheme of 
organization several times since 1917, whenever the addition of new 
duties has required provision to be made for their administration. Thus, 
the advent of federal control; the subsequent return of the rails to 


2 The duties of the early divisions are described in 1889 Ann. Rep. I. C. C., p. 3-5: 
“Interstate Commerce Commission Activities, 1887-1937” reviews the steps leading 
to the creation of the present bureaus. 
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private operation under the Transportation Act, 1920; the enactment of 
the air mail acts, and of the Motor Carrier Act, 1935, each forced a 
general revision of the mode of functioning. Enlargement of the Com- 
mission from 5 to 7 members in 1906, to 9 in 1917, and to 11 in 1920, 
required realignment of the assignments of the Commissioners them- 
selves. Shifts in the membership of the Commission force reassignment 
of duties. Scrutiny of the manner in which work is allotted and of the 
routine of performance has been continuous. The Commission has main- 
tained a standing Committee on Organization since 1917. 

In addition to the major revisions which have been mentioned, the 
Commission, upon the recommendation of its Committee on Organization, 
has repeatedly modified its assignments of functions as needs have arisen, 
and, when needs have passed, still other changes have followed. It is 
accurate to state that the reorganization of the Commission is and has 
been a continuous performance. As for the future, in like manner it 
may confidently be expected that the Commission itself, without outside 
stimulus, will continue to adjust its organization in the light of its 
accumulated experience and within the possible limits imposed by law 
as new and unforeseen duties may hereafter be imposed upon it. 


Lrurrations Imposep By LAw Upon Form oF ORGANIZATION 
AND MANNER OF FUNCTIONING 


Mention has been made of limits imposed by law. They are very 


significant, and must be observed. 

First : As public officers, the Commissioners are bound to observe all 
general and special laws which direct or limit the manner in which they 
shall perform their statutory duties. Very few persons outside the public 
service are informed as to the wide scope and deep content of these limi- 
tations and directions. To study them would be interesting and profit- 
able, but now they must be passed with a generalization : the Commission 
by no means has complete freedom to plan and distribute its work as to 
it seems necessary to secure the highest possible degree of efficiency. It 
is definitely and effectively controlled by many requirements of law in 
all matters of personnel ; the tools with which it is to work; when it shall 
work; and the purposes and amounts of permissible expendjtures of 
public money to carry on its statutory duties. These directions may be 
embraced in direct mandates of a statute, or in an executive or ad- 
ministrative order made by authority of law. The failure to legislate 
(as in case of omission to appropriate funds for particular tasks) may 
have a like limiting effect. 

The limitations have a direct and important, general, and pervasive 
effect in controlling the shape of the form of organization which the 
Commission may put into effect. They may condition the form to be 
adopted, or may leave the planning body no choice. Nothing may be 
expended, no work may be performed, save in strict conformity with 
law: the controlling and enabling laws are often changed. The admini- 
strative interpretation of another officer, likewise mutable in character, 
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may absolutely control or restrict the manner in which an important 
function is to be performed by the Commission.® 


RELUCTANCE OF CoNGRESS TO PERMIT THE COMMISSION TO 
SUBDIVIDE ITs FUNCTIONS 


In the second place, it is the Commissioners themselves who are the 
repositories of Congressional authority, and it is in them as persons that 
the President has reposed special trust and confidence, by and with the 
advice and consent of the Senate. Only as the law may specially permit 
or by necessary inference confer the right of delegation of responsi- 
bilities to subordinates can the Commissioners absolve themselves from 
the performance in their corporate capacity of each and every task which 
is set for the Commission under any of the laws it administers. 

Congress has shown much reluctance to extend to the Commissioners 
the privilege of assigning duties to lesser numbers than a quorum of the 
whole, or to individual members, or to subordinates acting under the 
authority of the Commission, even subject to its direction and review. 
Thus: although the Commission in 1915* reported to Congress that 


The variety and volume of the work already devolved upon the Commission 
necessitate, in its opinion, early enlargement of its membership and express 
statutory authority to act through subdivisions designated by the Commission 
to perform its duties with regard to specified subjects or features of its work 


and the Commission renewed the recommendation a year later, it was 
not until 1917 that Congress enacted legislation to this end. Even then, 
in apparent doubt as to the wisdom of entrusting the determination of 
important and novel questions to the judgment of but three men, it pro- 
vided that valuation proceedings should be passed upon by at least five 
Commissioners (constituting a majority of the Commission) instead of 
the three who might constitute divisions generally. This curious limi- 
tation remained in the law until the Transportation Act, 1920, by which 
time the principal mooted points in the valuation had been passed upon 
by the entire Commission. 


8 Within the year, by precise, specific requirement of law, expressed in Executive 
Orders Nos. 7916 and 7975-A, the Commission has been required to set up a new 
Bureau: even the name of the Bureau was prescribed. Personnel matters are gov- 
erned by civil service, classification, efficiency rating, and military preference laws, 
which effectively control the choice, compensation, duties, and tenure of the whole 
staff. The comments of the Commission upon the classification act of 1923, 1925 
Ann. Rep. I. C. C., p. 4; 1928 Ann. Rep. I. C. C., p. 61 may be consulted. 

Of the many minor limitations one may be cited at random: although the Com- 
missioners may administer oaths and affirmations (Interstate Commerce Act, sec. 
17 (1)) and the power is conferred in general terms, the Comptroller General has 
ruled that the power is not broad enough to cover the administration of the statutory 
oaths required to be taken by persons entering the Commission’s employ. The same 
section empowers the Commissioners to sign subpoenas—and in sharp contrast to the 
practice in the courts, the Secretary of the Commission, who corresponds to the clerk 
of a court, has no power to sign a subpoena. In consequence, every now and then a 
Commissioner has to spend half an hour signing blank subpoenas. Similar illus- 
trations could be multiplied almost indefinitely. 

41915 Ann. Rep. I. C. C., p. 68. 











I. C. C. PRACTITIONERS’ JOURNAL 





DIvISIONAL SUBDIVISION ACCOMPLISHED 


Power to create divisions of the Commission was given in 1917, and 
the membership was then enlarged to nine Commissioners. As soon as 
the membership was complete, the Commission divided itself into three 
divisions under a plan, the essentials of which have proven so sound that 
they are still effective.» The guiding principle has been to keep the orga- 
nization as simple as possible, with centralized responsibility, and to 
afford a ready means to bring to bear the judgment of the Com- 
mission itself on any matter. Internal regulations provided for 
the free and full interchange of information and views as to all work in 
progress, including frequent conferences of the entire body as occasion 
arises, and thereby it becomes possible to coordinate and harmonize the 
actions of the various divisions into a consistent general policy. This 
has been aided by the practice of occasional shifts in the standing mem- 
bership of the. divisions, and of substitution of one member for another 
to keep divisions full when for any reason there is a temporary inability 
of a regular member of a division to act. 

Without specific statutory authority, but well within the bounds of 
permissible administrative methods, the practice grew up of assigning 
certain administrative tasks to committees of Commissioners, either for 
investigation and report or with power to act. Eventually there came to 
be eleven such standing committees, in addition to special committees 
for particular non-recurring duties. Membership of the committees 
usually cut across the lines of the divisions, and this frequently inter- 
fered with prompt functioning, since members of the Committees often 
found difficulty in reconciling their conflicting engagements. 

One by-product of the grant of authority to subdivide was probably 
not foreseen. The power to substitute one member for another regularly 
assigned to a division who is temporarily absent makes it a simple matter 
to carry on the work of all the divisions, even with a limited number of 
Commissioners present. The Commission is now distinctly a twelve- 
months institution. Often important questions come pressing for deter- 
mination without reference to the calendar or regard for the torrid sum- 
mers of Washington. By use of this power of substitution the general 
work of the Commission goes forward, uninterrupted, and some of the 
members of the Commission are given necessary respites by staggering 
of brief periods for their absence from the vale of the Potomac. But 
for the ability to substitute members and assign work to divisions, the 
exigencies of business would demand that a quorum of the Commission, 
at least, be within the immediate call of the Washington office at all 
times. 

But even the complete exercise of the power of subdivision and 
assignment of work to divisions did not carry the process of division of 
labor far enough, as was proved when the flood of work came down upon 





5 See 1917 Ann. Rep. I. C. C., p. 60-1, for details of the first assignment of work, 
and 1920 Ann. Rep. I. C. C., p. 3-6, for the comprehensive reassignment necessitated 
by the broadened scope of activities under the Transportation Act, 1920. 
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the Commission following the termination of federal control. In 1928 the 
Commission reported to Congress :* 


The continual growth in variety and volume of the work devolved upon the 
Commission has made the performance of our duties less and less current. For 
the more prompt disposition of matters entrusted to us there should be express 
statutory authority for the commission to delegate to individual commissioners 
and employees of the Commission the power to perform specified duties, and to 
consider and determine specified matters and subjects, subject to the general 
control and supervision of the commission, and the exercise by it of appropriate 
powers of review either through the commission or a division thereof. 


This recommendation was renewed, year after year, in successive annual 
reports to Congress. President Hoover in his annual message, December 
3, 1929, said : 


Consideration should also be given to relief of the members of the Commis- 
sion from the necessity of detailed attention to comparatively inconsequential 
matters which, under the existing law, must receive their direct and personal 
consideration. It is in the public interest that the members of the Commission 
should not be so pressed by minor matters that they have inadequate time for 
investigation and consideration of the larger questions committed to them for 
solution. As to many of these minor matters, the function of the Commission 
might well be made revisory, and the primary responsibility delegated to sub- 
ordinate officials after the practice long in vogue in the executive departments. 


The shipping public received this proposal with but little favor. 
Discussion continued for several years. In 1930 the Commission had 
been forced to a compromise understanding with the shipper organiza- 
tions, as the price for obtaining any further relief. A bill to accom- 
plish the result sought was before the 71st Congress, second session, and 
the compromise was then recommended by the Commission. Neverthe- 
less, it was not until major amendments were made to the interstate com- 
merce act in 1933 that the Commission was given this power, and then 
only with important limitations, as will soon appear. It is but fair to 
say that the skepticism of Congress and the shipping organizations was 
echoed by some of the Commissioners, who felt that as a matter of 
general policy it was better for the Commission to bring to each problem 
the judgment and varying points of view of three responsible Commis- 
sioners, even at the cost of delay and overburdening the individual mem- 
bers to such an extent as to make proper study of greater problems and 
the exercise of calm, reasoned judgment thereon all but a human im- 
possibility. 

It was, indeed, a hard choice which confronted the Commission. Its 
members must attempt the superhuman, or see the work progressively 
fall behind and the quality of that done suffer. The only other choice 
was thus indicated by the present speaker in a public utterance in 1929, 
which later was published by the Senate :7 


Indirect assignment might be made by the commission itself, under a tacit 
arrangement that the commission or a division would go through the form of 
adopting in course the action of a single member or of a subordinate in specified 


6 1928 Ann. Rep. I. C. C. p. 83. 
7 “Organization and Manner of Work of the Interstate Commerce Commission,” 
S. Doc. No. 8, 7lst Cong., Ist Sess., p. 32. 








I. C. C. PRACTITIONERS’ JOURNAL 





matters which under the law require personal attention by a quorum. But this 
evasion would run counter to the law and would violate the principle of business 
administration that men should act in their own name and upon their own 
responsibility. The present state of the law brings the combined efforts of 
nearly 2,000 employees to the commissioners themselves for the vitalizing exercise 
of their corporate discretion. Much more work is brought to the commissioners 
than they should be expected to handle. There is no likelihood of diminution in 
the volume of the work; on the contrary, the probability is that it will increase 
and that new duties may be cast upon the commission. 

To a great extent the situation is capable of ready and inexpensive remedy. 
* * * The requirements of law as to organization should be revised in this 
manner, to permit more prompt and efficient dispatch of business. This will 
enable the commissioners to concentrate upon the greater problems, while they 
retain responsibility as to the disposition of lesser matters. Only as they have 
adequate opportunity to exercise a reasoned discretion upon a full ascertainment 
of the facts can the body in fact be what it is in theory of law, an expert tri- 
bunal. Leadership * * * calls for time for research, for observation, for in- 
ternal and external consultation, and for proper contemplation. Adoption b 
Congress of the commission’s recommendation will materially aid a difficult 
situation. 


Limitep AUTHORITY GRANTED TO DELEGATE WoRK TO 
INDIVIDUAL COMMISSIONERS OR BOARDS 


It took five years to secure even this limited legislative authority, 
conferred in 1933, and it was vitally cireumscribed by a limitation ‘‘that 
this authority shall not extend to investigations instituted on the Com- 
mission’s own motion or, without the consent of the parties thereto, to 
contested proceedings involving the taking of testimony at public hear- 
ings.’’ It was effectually, if not by compulsion of law, further circum- 
scribed by the deference to the openly announced attitude of skepticism 
of spokesmen for various influential organizations, who seemed to feel 
that if the Commission was given a discretion, it would surely abuse it. 

After all, the Commission is made up of men who are as normally 
sensitive to criticism as other men, who wish to exercise their responsi- 
bilities directly, who seek to avoid the semblance of abuse of a discretion 
vested in them when that discretion has been grudgingly and reluctantly 
given by Congress, whose agent they are in such matters. Its members 
regard it as sound policy to subject every question of any difficulty or 
importance to all possible personal scrutiny, both to give to the question 
all practicable responsible consideration, and as a means to the end of 
insuring that throughout the whole fabric of administration of the law, 
the general policy shall be that of the Commission itself, as a corporate 
entity made up, as it is, of eleven Commissioners. 

What should now be emphasized is that the Commission has not yet 
been given the right to follow ‘‘the practice long in vogue in the execu- 
tive departments’’ which it first sought eleven years ago. The need is 
greater now than it was then. Everyone, including the dominant Com- 
mittees of both the Senate and House, now seemingly admits that the 
Commission should be given this authority in the public interest—but it 
still operates under a limited power to assign its work so as to get it done. 
Rehearing cases still continue to come to the entire body of Commis- 
sioners, regardless of their relative importance, although review by an 
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appellate division would do full justice in many of the more inconse- 
quential cases, and thus relieve the other Commissioners from a real 
burden. 


ExtTENT TO WuicH Use Mabe or Power To DELEGATE WorK 


Good use has been made of the limited power to assign duties to 
individual Commissioners, in respect of administrative duties such as 
special permissions, special docket applications, certain classes of uncon- 
tested applications, and various procedural steps in cases other than the 
contested cases and investigations which were withheld from the power 
to delegate. Tens of thousands of such orders are made each year on the 
authority of a single Commissioner.’ But sparing use has been made of 
the power to delegate to boards of employees. The reasons for this differ- 
ence in practice have been indicated: as long as Commissioners them- 
selves can attend to the tasks, they are reluctant to pass the responsibility 
to others, especially in the face of an effectual public sentiment which 
viewed with alarm the possibility of an abuse of power by those who have 
been chosen as a personal trust to perform important public duties. 


LOCALIZATION OF AUTHORITY AS TO Minor MATTERS NOW 
REGARDED AS NECESSARY 


Perhaps deference to this public sentiment was a mistake. It now 
develops that silently and imperceptibly, perhaps without formulation 
into concise thought, sentiment has undergone a change. There has come 
about a conviction that the Commission’s job is more than the mere per- 
formance of particular duties as an umpire cast upon it in terms by the 
laws it administers. Perhaps it would be more accurate to say that the 
prevailing responsible view is that for the adequate performance of those 
specific duties, the Commission and its members must be enabled to take 
a broader view of the whole subject of transportation than has been re- 
garded as within their purview in the past. Particularly has this change 
been emphasized with the growing recognition of the essential unity of 
all forms of transport agencies as instrumentalities in the carrying on 
of a national commerce, and the concept of equality in regulation. Pro- 
posals implementing this concept are now before the Congress. Such an 
enlarged concept carries with it as of course a recognition of the im- 
possibility of securing meticulous personal consideration by several mem- 
bers of the Commission out of a limited membership for each of the 
thousands of matters, great and small, which come up for decision during 
the year. There is no longer expressed the fear that given authority to 
delegate certain functions, the Commission will abdicate all its functions 
to boards of clerks, and that the Commissioners will then all go fishing. 

The Brookings Institution, in the final words of its study prepared 
for the Coolidge Committee in 1933 thus states what has since come to 
receive general consent :® 





. _8See 1934 Ann. Rep. I. C. C., p. 33-4, for a statement in detail of the manner 
in which this authorization was used in a single year. 
®“American Transportation Problem,” Harold G. Moulton and Associates, p. 895. 
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If the regulation of transportation is concentrated in a single agency, sub- 
stantial economies in government regulation may be realized. If the Interstate 
Commerce Commission is reorganized in such a way as to permit the delegation 
of routine administrative tasks and to enable the Commissioners to plan con- 
structively in national terms, the whole transportation system may be placed 
upon a new plane. 


Latest REORGANIZATION IN LINE WITH CONGRESSIONAL PoLicy 


The reorganization of the functions of the, Commission effective July 
1 of this year is consonant with the change in the point of view of the 
Congress, expressed by the action of the two Houses at the last session 
in passing bills which recognize the need for an even greater localization 
of work than is permitted under existing law. This statement is not 
inconsistent with the requirement that proceedings under the new 
Chandler Act shall come before the entire Commission, and may not be 
acted upon by a division. The recent plan of organization is also in line 
with the best thought which has been expressed on the subject, both 
within the Committee hearings of the two Houses, and directly to mem- 
bers of the Commission itself, by men whose contact with the Commis- 
sion is immediate and continuous, and who are vitally affected by the 
efficiency of its performance of its administrative tasks. 


REVAMPING THE CoMMISSION aS A MopE oF TAKING A CHANGE OF VENUE 


It may be useful to trace some of the steps which have influenced 
development of the present status. The form of organization of the 
Commission has long been a matter of concern to those who are or have 
been affected by the manner in which it has administered the related 
interstate commerce acts. 

In passing, we observe an unconscious tribute is paid to the effi- 
ciency with which the Commission has been able to preserve a continuity 
of policy for half a century, despite constant shifting of membership. 
«Quite generally at all times, regardless of what may have been the mem- 
bership at the moment, ‘‘the Commission’’ has been praised or cursed as 
an impersonal body indiscriminately for the deeds of the day and for 
what was done decades before. 

Much of the concern as to the Commission’s organization methods 
arises out of the self interest of those who have dealings with it. 
Naturally those dissatisfied have been more concerned and vocal than 
those who are content. In such circumstances the obvious reaction is 
that if the Commission will not act as we think it should, let’s change 
it or get rid of it. But we must recognize that there have also been 
many proposals for changes of various character, made by persons of 
keen intelligence and wide experience, who are sincerely interested in 
obtaining the best possible form of administration. 

There is always room for legitimate debate as to the subjects, for 
in such a wide territorial scope as the whole country, with baffling and 
varied transportation problems and a diversity of transport agencies, 
and with a dual system of government to be respected, no one can with 
assurance speak the last word on one of the most difficult problems in the 
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still far from matured science of government. But much of the agitation 
for change is all on a par with the favorite and first learned piece of 
strategy of the fledgling lawyer, who invariably files an affidavit of 
prejudice and takes a change of venue to some other justice of the peace 
if he ean get it. 


VARIETY OF THE CURRENT PROPOSALS FOR REORGANIZATION 


So, for varying motives, in recent years we have had a procession of 
widely differing plans for revamping the Interstate Commerce Commis- 
sion. It has been proposed to transfer the Commission as a whole, or 
some of its activities, to a subordinate position in some one or more of 
the executive departments. Several years ago this was imminent. Re- 
gional subdivision, regional allocation of membership, and limitations 
upon personal eligibility of the Commissioners or upon their tenure, 
have long been favorite suggestions. There have been numerous plans 
for increasing the number of Commissioners; for splitting up of the 
Commission into a federation of minor commissions, integrated under 
a super-commission ; for the reduction of the number of Commissioners, 
and for the degradation of those ousted to an inferior plane. There have 
been proposals to require reorganization exclusively along lines of func- 
tion, and there have been proposals to require it to be according to types 
of carriage. The function of general research it has been proposed shall 
be developed within the Commission, and it has also been proposed to 
give such functions to some other agency. Attempts have been made 
to draw lines with razor-edged exactness between those functions of the 
Commission which are executive or legislative, and those which are ad- 
ministrative; and as between executive duties and those which are ad- 
ministrative ; and to reallocate these segregated functions in the Commis- 
sion and elsewhere according to such classification—and every student 
of American administrative law wishes joy to the one who undertakes 
to carry out such a task in its details. 

Much could plausibly be said, and much was said, for each of these 
plans: in the aggregate, they tended to mutual self destruction, and all 
of them begged the question in that, if fully carried out, the new agency 
would have the same kind of difficulties in dealing with the enormous 
mass of tasks which the Commission now encounters. 

It is significant that many of the proposals for reforming the Com- 
mission from the outside were dropped as soon as the demonstration was 
made how easily, under even limited powers of delegation, the Commis- 
sion itself was able to shape its organization to meet proved needs, and 
even to anticipate future development of its activities. 

What has eventuated we know as a matter of current history : during 
the last session each House passed a bill, which, if enacted, would greatly 
add to the duties of the Commission. The differences between the 
Senate and House are now in conference. In neither House was any 
intent evident to depart widely from the administrative framework of 
the interstate commerce act as it has evolved in half a century, or to 
impose radical changes upon the manner of work of the Commission. 
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There is expressed a conviction that it is good business to leave details 
of organization to the body which is charged with responsibility for 
results, and therefore to widen the authority of the body to adjust its 
procedure so as to meet the needs of administration as they develop. 
This Congressional policy is consistent with its action in transferring the 
rule-making authority to the federal judiciary, as to all civil litigation. 


SALIENT FEATURES OF THE 1939 REORGANIZATION 


All these considerations have influenced the Commission in its recent 
redistribution of its functions. The reorganization of July 1, 1939, was 
the Commission’s own work, and it conformed to existing law. Without 
now attempting to enter upon a study of the details of the organization 
as it has been remodelled, we may indicate certain salient features. It 
is to be reiterated and emphasized that the plan conforms to the limi- 
tations of the law as it stands: if the changes proposed by either the 
House or Senate bill shall become law, or if any considerable volume of 
new work comes upon the Commission, the plan will necessarily be 
changed. But if the law is changed as proposed, or new duties come, the 
present framework can furnish the basis for any amendment, by expan- 
sion or by further subdivision of the assignment of duties. 

Five divisions of the Commission are provided, each with three 
regular members, but each may be expanded if needs be. To Division 
one are assigned the principal administrative and business tasks of the 
Commission. It is headed by the Chairman of the Commission, and the 
other members are the senior members and the ex officio chairmen of two 
of the important divisions. Nine of the eleven standing committees were 
merged into Division one: the remaining committees, on Legislation and 
on Rules and Reports, are so important that they have been continued 
with a selected personnel for each. 

The rate work is divided between Divisions two and three, with a 
major share of the technical duties falling upon Division two, whose 
members serve regularly on no other division. Valuation work also goes 
to Division two. Division three in addition to its quota of rate cases has 
jurisdiction over service matters, and various miscellaneous classes of 
controversies. Division four deals with general finance matters, reorga- 
nizations of carriers under the bankruptcy laws; and intercorporate 
relations and changes. Division five, to which the whole conduct of the 
Motor Carrier Act, 1935, had been delegated, has been relieved of some 
of the burden which had proved to be more than it could bear, by the 
transfer of duties as to rate, finance, interearrier relations, and penalty 
enforcements to other divisions of the Commission, while still leaving to 
that division the major problems peculiar to the motor industry. This 
transfer was necessary, and in making it the Commission was acting in 
consonance with advice given by representatives of the motor industry. 

To quote from the Commission’s notice announcing the changes: 

The general nature of the changes indicates an attempt to proceed further 


with the assignment of duties on a functional basis, as far as that is at the 
present time deemed practicable. 
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In addition to reduction of the number of divisions from six to five, 
and the abolition of all but two of the committees of the Commission, 
and to realignment of the duties of the divisions according to a more 
elosely-knit analysis of functions, the reorganization accomplishes cer- 
tain other steps which this discussion has doubtless foreshadowed. It 
provides for the assignment for action to individual Commissioners, 
members of divisions two and three, of various minor formal cases which 
the Commission’s concept of policy had theretofore reserved for con- 
sideration by divisions of three members, although the law did permit 
them to be delegated to individual Commissioners. 

Necessity for Commission consideration in conference of every peti- 
tion for rehearing is lessened by provision now made for submission of 
every petition in the first instance to the division which made the de- 
cision involved. It frequently happens that the division, on the strength 
of the showing made, will reopen a proceeding for further hearing or 
for reconsideration, and action by the entire Commission therefore be- 
comes unnecessary. 

Individual Commissioners have been given a considerably enlarged 
assignment of duties in the administrative conduct of bureaus which 
report to them, and in formal matters of a more or less routine character. 
Many of these matters formerly required division action, and might even 
go to the entire Commission. The Commission is of the opinion that it is 
not at the moment necessary to constitute any boards of employees, as 
permitted by the existing law, but this expansion-joint remains open for 
use if necessity develops. The functions of joint boards under the Motor 
Carrier Act, being statutory, are unaffected. 


INCREASED RESPONSIBILITIES AND LENGTH OF TENURE 
FOR THE CHAIRMAN 


There remains for brief mention a striking change in policy, which 
in a sense embodies the whole spirit of the recent changes. Following 
the termination of the long period of service by Commissioner Knapp as 
chairman, when in 1911 he became a member of the Commerce Court, 
the Commission formulated a policy of rotation of the Chairmanship 
among its members, in order of seniority, with a term of service of one 
year. Barring declinations to serve by two members of the Commission, 
and one extension of the annual term for several months, rotation of the 
Chairmanship annually in order of seniority has been the rule since the 
end of Chairman Knapp’s service. This policy was long subjected to 
criticism, both from without and within the Commission, but the large 
majority of the Commission at all times since 1911 has regarded the 
policy as desirable. However, consideration of the exigencies of the 
new organization has brought a strong majority of the Commission to 
the view that the increase in individual authority and the finer assign- 
ment of duties to the divisions have made imperative an increase in the 
authority of the Chairman and a longer tenure of office for him, in order 
to charge him with a definite responsibility for seeing that the work of 
the Commission is done promptly and efficiently. 
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In reaching this determination the Chairman then serving, Com- 
missioner Caskie, powerfully supported the proposal—indeed, the initia- 
tive came from him—and although the net effect was to terminate his 
service as Chairman in the middle of the term for which he had been 
chosen, his ideals of public service and his vision of the needs of the 
Commission were so clear that we must find some better word than ‘‘un- 
selfish’’ to apply to his earnest advocacy of a change which affected him 
personally with such directness. The Commission decided upon a three- 
year term for its Chairman. With one accord it chose one of its senior 
members for the place—Commissioner Eastman, a man with no polities, 
nor wife, nor child, no pride of purse or this world’s show—merely a 
courageous man devoted to the public service, with the widest of ex- 
perience and sound talents, universally respected and loved for both his 
friends and enemies, the possessor of an insatiable appetite for work, 
and a slave to duty. 


FLEXIBILITY OF THE PLAN PERMITS ADAPTATION TO 
Meet Future New Doties 


Of course the Commission has, in this recent reorganization, as in 
all that have preceded it, built as well as it can so that if other duties 
come, they can be absorbed with little loss of time, and within the exist- 
ing framework, so far as their nature permits. Adaptation of machinery 
to function is always a matter of cut and try: when the machine is made 
up of human parts, blue-prints are of less utility than common sense and 
willingness to make adjustments, coupled with a spirit of give-and-take 
and a recognition of the necessity for coordination and respect for the 
judgment of others. In this spirit the Commission is entering upon the 
period of trial for its new organization. Where deficiencies or uncer- 
tainties appear, they are being corrected: improvement is always pos- 
sible, and constructive criticism and tolerance are both invited. 

The ability to experiment with organization and procedure, to cor- 
rect mistakes and to avoid errors is a marked characteristic of the ad- 
ministrative process, and among its most useful and promising attributes. 
The matters we have been discussing are intimately interwoven with the 
whole fabric of administrative practice now so much under the scrutiny 
of the bar, students of government, and legislators. Your cooperation 
is sought in the endeavor to make this machinery work well, or in the 
design of something better. The practitioners before an administrative 
agency must realize that they have a heavy stake in the efficiency of its 
functioning. 














The Regulation of Motor Carriers * 


By Hon. Joun L. Rogers 
Member, Interstate Commerce Commission 


The Motor Carrier Act of 1935 has now been effective for almost 
four years. That period has been of sufficient duration for the members 
of the bar of the Commission generally to obtain a reasonably compre- 
hensive view of the law and of its administration. Some, no doubt, have 
attained a greater degree of familiarity than others, because of differing 
circumstances and conditions, but I am sure that it would serve no good 
purpose for me to attempt upon this occasion any detailed analysis of the 
Act. Rather, it may be of greater interest to you if I make a sort of 
report of progress and to tell you some of the things which have happened 
recently in its administration which strike me as being of importance. 
Such a report may serve to bring you up to date on at least a few matters 
which have occurred since the last time this Act and its administration 
have been discussed before you. 

It may be helpful to review, at this point, some of the facts as to the 
industry which was placed under regulation by the enactment of the 
Motor Carrier Act. The contribution of motor carriers to our national 
transportation system and the benefits derived therefrom by the shipping 
and travelling public are generally recognized. 

In contrast to the history of the regulation of carriers under part I, 
in which the Commission’s powers were conferred a few at a time and 
over a long period of years, the creation of a comprehensive plan of 
regulation at one time and its imposition upon the industry created a 
problem which has equalled in difficulty any which the Commission has 
faced. The difficulty is due in part to the fact that the industry is 
made up preponderantly of small operators who have had little 
experience in regulation. 

Prior to regulation this army of small operators had conducted their 
affairs pretty much as they pleased. New operations could be started at 
will. They travelled without restriction, transported what they wanted 
to transport, charged what they wanted to charge, varied their charges 
and services at will as between patrons and from time to time. Many 
kept no books or records, and such records as were kept were secret as to 
the public and competitors. Many operators were not financially re- 
sponsible and only a small percentage of the whole carried insurance 
against personal injuries or property damage. Financial transactions, 
as well as consolidations, could be handled as desired by the parties. 

The plan of regulation adopted and placed under the Commission 
embraced each of these features of operation and others. I think it may 
justly be said at this point that the Commission and its staff have worked 
at the job. As an indication of the cooperation received from the staff 
it may be said that it would have required 120 additional employees 
working regular hours to make up for the overtime put in by our regular 
staff assigned to this work during the past year. 





*Address delivered before the Association of Practitioners before the Inter- 
state Commerce Commission, San Francisco, California, September 8, 1939. 
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I shall not burden you with a lot of detail or statistics as to what 
has been accomplished thus far. Of a total of 81,275 applications filed 
with us under the ‘‘grandfather’’ clause for operating authority, by last 
July 1st we were in the last stages of action on 52,848, preliminary 
action had been had on 21,843, and the balance of 6,584 were under active 
consideration. There have been 634 enforcement cases authorized, 426 
instituted, and 355 completed since our enforcement program began. 
Of these we have lost only 2, and both of those losses were due to what we 
consider misconceptions of the law. The encouraging thing about pres- 
ent enforcement is that by reason of additions to our staff and improved 
organization the work has been materially speeded up. As to adminis- 
trative hearings, we are now conducting about 550 per month as against 
250 per month a year ago. 

Insurance, accounting, and safety rules and regulations have been 
established and are now in force. 

As might have been expected, one of the most troublesome problems 
is that relating to rates and tariffs. The situation is discussed at some 
length in the Commission’s 50th annual report, published at the close of 
1936. The Commission there said, in part: 


Our information is that the first result of compelling the motor carriers of 
property to publish and file their rates was to precipitate a downward movement 
in such rates. Competing motor carriers, of which there are a very large number, 
were by the publication given definite advice of what each was charging, and 
the natural tendency was for the rates to gravitate to the lowest level. This 
tendency has caused great concern among motor carriers, for it resulted in a 
depression in the net earnings of many of them at a time when operating ex- 
penses were increasing. They are making efforts, through conferences, and with 
some apparent success, to check this tendency, as well as to avoid destructive 
competition and to bring some of the unduly low rates up to a level which will 
enable them to maintain reasonable wages and working hours for employees, 
and to provide adequate service to the public. But there is no apparent indi- 
cation of a tendency to make the rates unreasonably high. 


* * * * *€ 


We believe that the motor carriers of property should be encouraged in 
their efforts to bring a greater degree of order and stability into the rate struc- 
ture through conferences and group consideration of common problems, and 
expect many good results from such endeavors. It may be anticipated, how- 
ever, that eventually we shall be called upon in formal proceedings to give con- 
sideration to many of the rates, for the protection both of the carriers and of 
the public. It may also be anticipated that we shall, from time to time, be called 
upon to intervene in the competitive warfare between the railroads and the 
trucks, in order to set reasonable limits to the rate-cutting process. We are 
preparing to the best of our ability for such eventualities, bearing in mind that 
it is our duty to deal fairly and impartially with both classes of carriers and 
in such manner as to recognize and preserve their inherent advantages and to 
foster sound economic conditions in each form of transportation, to the end 
that relations between them may be improved and transportation by them be 
coordinated, 


The vast number of motor carriers subject to regulation has created 
many problems of practical administration in the tariff field. Many of 
these problems grow out of lack of familiarity with the requirements 
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of the law on the part of the carriers, the large number of carriers 
operating, and the new questions created by the applicability of the law 
to new situations. For example, there have been literally hundreds of 
earriers who were parties to two or more tariffs containing conflicting 
rates upon the same commodity between the same points. Tariffs them- 
selves in many cases contain conflicting items. These we have attempted 
to eradicate by means of correspondence, treating with individual situa- 
tions, and pounding away at the most important and obvious faults. As 
a result, there has been a real improvement in the form and content of 
tariffs on file. To be practical and fair in considering the past and 
present rate and tariff situations among motor carriers, we should keep 
in mind the consist of the industry and conditions which existed therein 
when the Act became effective. 

Five cases arising from or involving the Motor Carrier Act have now 
been decided by the Supreme Court of the United States. Four of these 
deal with the general question of conflict between Federal and State 
jurisdictions in respect of motor carrier regulation. The fifth has to do 
with the validity of a Commission determination in a ‘‘grandfather’’ 
application case. 

The first of these cases in point of time was that of South Carolina 
Highway Department v. Barnwell Bros., et al., 303 U. S. 177, which 
dealt with the question of the validity of a State statute imposing weight 
and width limitations upon motor vehicles using the State highways as 
against an attack by interstate motor carriers based upon the grounds 
(1) that the State statute had been superseded by the Federal Motor 
Carrier Act, (2) that it violated the due process clause of the Fourteenth 
Amendment, and (3) that it imposed an unconstitutional burden upon 
interstate commerce. The trial court, a district court of three judges, 
held that no supersedure had resulted by reason of the enactment of the 
Federal law, that there was no violation of due process, but that the State 
statute did place an unlawful burden upon interstate commerce, and 
consequently enjoined its enforcement. The Supreme Court passed over 
the question of supersedure, upon the ground that the ruling of the trial 
court on this point had not been challenged in the higher court. But it 
held that the States may build their highways and in the absence of Con- 
gressional action may regulate their use for proper purposes and in a 
non-diseriminatory way, even though interstate commerce is materially 
affected ; and that the courts, in passing upon the validity of such a State 
regulation, may not substitute their judgment for that of the legislature 
as to the reasonableness, wisdom and propriety of the statute. Finding 
itself unable to determine upon the whole record that the legislative 
enactment was without rational basis, it reversed the court below, and 
sustained the validity of the State law. 

The second case was that of McDonald v. Thompson, 305 U. 8S. 263, 
Prior to 1935 McDonald applied to the Texas Commission for a certifi- 
cate authorizing interstate motor vehicle operations, which application 
was denied upon the ground of highway congestion. He thereupon ob- 
tained an injunction from a Texas court restraining the State Commission 
from interfering with his interstate operations. In January 1936 the 
Texas Court of Civil Appeals reversed the lower court and dissolved 
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the injunction. In the meanwhile, the Motor Carrier Act had been 
adopted and McDonald had filed his application with the Interstate 
Commerce Commission for a certificate under the first proviso of Section 
206(a), commonly known as the ‘‘grandfather’’ clause, granting oper- 
ating rights to those in ‘‘bona fide operation’’ on June 1, 1935, and since 
that time. Claiming that the Motor Carrier Act had superseded what- 
ever authority the State of Texas might have had over his operating 
rights, McDonald sought and obtained an injunction against the State 
Commission in the Federal District Court. This order was reversed by 
the Cireuit Court of Appeals, and the case then went to the Supreme 
Court on certiorari. There it was held that McDonald’s operations were 
not bona fide within the meaning of the proviso, that he consequently 
was not entitled to its benefits, that such benefits were not to be extended 
to cover those who operated on the public highways of a State in defiance 
of its laws, and that therefore a decision of the question of supersedure 
was unnecessary. 

The case of Welch Company v. New Hampshire, 306 U. 8. 79, 83 
Law Ed. 363, involved a statute of that State which prescribed hours of 
service for drivers of commercial vehicles upon the State’s highways. 
For alleged violations of that law occurring after the enactment of the 
Federal Motor Carrier Act, but prior to the date of the order of the 
Commission establishing maximum hours of service for drivers, the 
State Commission suspended for five days the certificate of the Welch 
Company, an interstate operator. The State Supreme Court upheld the 
State Commission. In the Supreme Court of the United States, the car- 
rier challenged the validity of the State statute on two grounds: first, 
that the statute denied it equal protection of the laws because of its 
exemption provisions; and second, that the statute had been superseded 
by the Federal law and the regulations made thereunder by the Inter- 
state Commerce Commission. Both contentions were denied, the first 
upon the basis that the classification had been a reasonable one, and the 
second because the power of the Interstate Commerce Commission to 
prescribe hours of service being permissive, rather than mandatory, there 
was no showing of Congressional intent to supersede State regulations 
until Federal regulations upon the subject had become effective. The 
Court stated further that it assumed, without deciding, that when the 
Federal regulations shall have taken effect they will operate to super- 
sede conflicting provisions of State law. The Napier case, 272 U. 8. 
605, and several others relied upon by the carrier were declared not in 
point by reason of differing facts. 

The case of Frank EKichholz v. Public Service Commission of Mis- 
souri, 306 U. S. 268, 83 Law Ed. 505, presented a novel situation. 
Eichholz was an interstate operator between points in Missouri, Iowa 
and Kansas, maintaining freight terminals in St. Louis, Missouri, and 
Kansas City, Kansas. Pursuant to the Missouri statute he had obtained 
from the State Commission an interstate permit to operate within Mis- 
souri in interstate commerce. He had applied in apt time to the Inter- 
state Commerce Commission for interstate authority under the ‘‘grand- 
father’’ clause of the Federal Act, but no final action had been taken on 
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his application at the time of the submission of the case in the Supreme 
Court. The Missouri Commission had adopted a regulation prohibiting 
an interstate operator holding an interstate permit from the State from 
doing any intrastate business. Claiming, and after hearing deciding, 
that Eichholz had performed intrastate operations between St. Louis and 
Kansas City, Missouri, by using the Kansas City, Kansas, terminal as a 
subterfuge, the Missouri Commission revoked the interstate permit it had 
therefore granted to him. LEichholz challenged the propriety of this 
action upon the primary basis that the right of the State to revoke its 
interstate permit had been superseded by the Federal law and the com- 
pliance of the carrier therewith. 

The Supreme Court held that until the Interstate Commerce Com- 
mission had acted upon Eichholz’s application for an interstate operating 
right there was no supersedure, (citing the Welch case), that the State 
with propriety could protect its own jurisdiction to regulate intrastate 
ecommerce in the method it had used, and that it was free to use that 
method to protect its legitimate interests even though interstate commerce 
should be directly affected, in the absence of the exercise of Federal 
authority in the premises. 

Although I do not regard myself as a profound constitutional 
lawyer nor pretend to be a top-flight analyst of the opinions of the 
Supreme Court, nevertheless it seems clear to me that in all of those 
eases, the foundation of the conclusions reached is not the absence of 
Federal power in the respective matters dealt with, but is the absence 
of the exercise of Federal power. In the McDonald and Eichholz cases, 
the Interstate Commerce Commission had not yet passed upon the appli- 
cations filed by the carriers for operating rights under the ‘‘grandfather’”’ 
clause, which fact in the latter case was specifically stated to constitute 
inaction by the Federal government. I cannot but feel from a careful 
reading of these opinions that had the Commission acted the conclu- 
sions would have been different. In the Welch case, the hours of service 
regulations of the Interstate Commerce Commission had not yet become 
effective, and in the Barnwell case, the Federal law was found not to 
cover the subject matter. 

It will be a matter of great interest to us in the Commission and I 
am sure to you also as members of the Commission’s bar to watch future 
decisions in similar cases in which the fact of Federal action, that is, 
the presence of an actual exercise of the Federal power, appears. 

In the fifth case, that of United States v. Maher, 83 Law Ed. 732, 
an entirely different situation was presented. From 1931 to May 1936 
Maher had conducted an irregular route ‘‘anywhere-for-hire’’ passenger 
operation from Portland, Oregon, to various points in Oregon and some- 
times into the State of Washington, with rare trips to Seattle. On the 
latter date, he abandoned his ‘‘anywhere-for-hire’’ service and estab- 
lished a regular route scheduled service between Portland and Seattle. 
He filed an application with the Commission under the ‘‘grandfather’’ 
clause of the Motor Carrier Act which, after hearing, was denied, for the 
reason that he had so changed the type of service rendered as to take 
his operation without that provision of the statute. The reasoning was 
that he was not engaged in a regular route operation during the crucial 
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period around June 1, 1935, and that he had not continued his ‘‘any- 
where-for-hire’’ service after May 1936 as contemplated by the statute. 
The Supreme Court upheld the Commission’s order, approved its inter- 
pretation of the ‘‘grandfather’’ clause, and denied Maher’s further con- 
tention that upon the denial of a ‘‘grandfather’’ application, there 
was a duty upon the Commission to proceed to a determination of the 
question of public convenience and necessity upon its own motion. This 
ease has settled a very troublesome problem which has confronted the 
Commission from the outset of the administration of the Act, and has 
removed much confusion on the point both in the minds of the Commis- 
sion and many of those who practice before it. 

Coming a step or two down the ladder of austerity, it might be of 
interest to mention some of the cases decided by the Commission which 
have determined important and doubtful questions under the Act. One 
of them is the Acme case. The question here presented was as to the 
status of forwarding or carloading companies under the Motor Carrier 
Act. Division 5 had held that the forwarding operations of Acme, in 
which the carrier facilities of others were utilized to perform the actual 
transportation, did not constitute it a ‘‘common carrier by motor ve- 
hicle’’ as defined in the Act, but that by reason of the functions per- 
formed, the forwarding company did fall within the definition of 
‘*broker’’. Upon reconsideration, the Commission agreed with Division 
5 as to the first conclusion, that is, that a forwarder is not a common 
earrier by motor vehicle, but disagreed with the second point and held 
that Acme was not a broker (8 M. C. C. 211), and consequently not sub- 
ject to regulation at all under the Motor Carrier Act. An important 
and interesting part of the report states that in transporting for forward- 
ing companies, motor common carriers may not perform that service 
under special contracts but must charge their regular established rates, 
and that there can be no lawful utilization by forwarding companies of 
contract carrier services, as the function performed is essentially common 
carriage. 

There have been two recent developments arising out of this situa- 
tion. One is that a further proceeding in the Acme case resulted, on 
July 24, 1939, in an order of the Commission striking the tariffs of that 
company from the Commission files upon the ground that it was 
not a carrier subject to regulation, and hence could not with pro- 
priety or legality file tariffs with the Commission. The second develop- 
ment is a recent report of the Commission in a case known as I & S No. 
M-247 which involved the legality of tariffs seeking to establish propor- 
tional rates for motor carriers applicable to forwarding company busi- 
ness. It was held therein that the rates proposed were not properly 
proportional rates; that they were not authorized under the Motor Car- 
rier Act; that they were discriminatory in violation of Section 216(d) ; 
and that they violated Section 217(a) and Section 217(c) and the regu- 
lations prescribed thereunder. The rates were consequently cancelled 
and the proceeding discontinued. 

All of this manifestly leaves the forwarding and consolidating com- 
pany problem in a somewhat unsatisfactory situation from the regulatory 
standpoint. Much might be and has been said both pro and con about 
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the value of such operations in the national transportation system, but 
the only point which is now clear in the Commission’s decisions on the 
subject is that forwarding companies are not subject to regulation, either 
under Part I or Part II of the Interstate Commerce Act, as they now 
stand. Future developments must await Congressional action. 

A recent decision, connected at least collaterally with the forwarder 
question, may be of interest. That is Application of Charles Bleich, 
decided by Division 5 on May 27, 1939. It was there held that one who 
performed motor vehicle collection and delivery service within municipal 
areas for a forwarder in respect of shipments transported betweeu the 
terminal cities by rail, was a common carrier by motor vehicle subject 
to Part II, and that the municipal area exemption did not apply. The 
reasoning of the first point was that although the motor carrier had a 
single contract, that with the forwarder, yet the business of the for- 
warder was essentially common carriage and consequently the motor 
carrier’s participation therein rendered it a common carrier. As to the 
second point, the reasoning was that the exemption provision was not 
applicable as the carrier functioned under a common arrangement for 
continuous carriage to and from points outside the municipal area. Al- 
though there was no direct arrangement between the motor carrier and 
the rail carrier, yet because of the fact that through the intermediation 
of the forwarder, shipments move to ultimate destination, under single 
contracts of carriage and one-factor rates, and without shipper inter- 
vention at points of interchange, a common arrangement existed. 

The status of motor carrier collection and delivery service under 
the Act has given the Commission a great deal of concern ever since the 
inception of the Act. No doubt you are all familiar with the purport of 
the Scott Brothers case, 4 M. C. C. 551, in which the Commission held 
that those motor carriers who perform collection and delivery service for 
rail carriers within terminal areas are not subject to the Motor Carrier 
Act. The theory of this decision was that such service is part of the 
rail service and hence subject to regulation under Part I through regu- 
lation of the rail carrier. The decision was based primarily upon the 
language of the definition of ‘‘common carrier by motor vehicle’’ as it 
appears in Section 203(a)(14) which by its terms excepts such car- 
riers from the definition ‘‘to the extent that they are subject to the 
provisions of Part I’’. The questions were left open as to whether motor 
carriers who performed collection and delivery service for line-haul motor 
carriers were subject to the Motor Carrier Act, and if so, their status. 
These latter questions were considered by Division 5 in the Application 
of Dick’s Transfer and Truck Terminal, 10 M. C. C. 74, wherein it was 
determined, by a divided vote, that the applicant, whose services were 
confined to eollection and delivery for line-haul motor carriers, was 
subject to the Act, and that he was a contract carrier as defined in the 
Act. Reconsideration of this decision has been asked and granted, and 
the matter is now pending before the entire Commission. The ruling in 
the Dick case has been variously criticized, upon one ground that it 
conflicts with the expression of the Commission in the Scott Brothers 
and Acme eases as to the status of such a carrier, and upon another that 
a collection and delivery service should not be considered separately from 
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the operation of the line-haul carrier served. The most that can be said 
is that the question under the circumstances is still undecided, but that 
we expect a final and completely authoritative determination in the very 
near future. 

The question of what is and what is not interstate commerce, when 
an interstate movement begins and ends, and what are the elements 
which determine the essential character of a given movement have been 
before the courts and the Commission for years. We have many pre- 
cedents which are helpful, but which in the aggregate do not permit 
us to lay down any definite formula of general application for the deter- 
mination of all situations arising in connection with motor transportation. 
The chief reason for this is that motor transportation, with its compara- 
tively recent development, its extreme flexibility, and the novelty of the 
situations presented does not entirely square with those transportation 
situations which have been the subjects of prior consideration. Hence 
there have arisen under the Motor Carrier Act myriad variations of the 
old question, and widespread demands that the Commission express its 
opinion as to the applicability of existing principles to new circumstances. 

The first expression of these views occurred in the case of Novick 
Common Carrier Application, 12 M. C. C. 213. It appeared therein that 
Novick transported mail order catalogs between Winchester, Virginia, 
and points in 28 counties in that State. The catalogs originated at 
Chicago and Philadelphia and were shipped by rail to Winchester con- 
signed to the shipper in applicant’s care. These catalogs were bound in 
bundles, each of which was addressed to a particular Virginia post-office 
to which delivery was desired. After delivery to the various post-offices 
by applicant, the catalogs were forwarded to the individual addresses by 
mail, the addresses having been attached prior to shipment from point 
of origin. Pointing out the clear intent of the shipper that the catalogs 
be transported from Chicago and Philadelphia, the points of origin, to 


ultimate destinations in Virginia, and that Novick’s participation in the ° 


movement constituted an essential part of a through common carrier 
interstate movement, Division 5 held that such operations were in inter- 
state commerce and consequently were subject to the Motor Carrier Act 
in all particulars. 

A second case is one which has been decided just within the last 
few days. It is that of William E. Rush Application, wherein it ap- 
peared that applicant transported ore from a mine in Idaho, under 
contract with the mining company, to a rail siding at Mackay, Idaho, the 
ore then being shipped by rail to smelters in another State. It was 
undisputed that there was a definite and continuing intent on the part of 
the shipper, and of all others concerned in the transportation, that the 
ultimate destination of the ore was to be a point outside Idaho. Like- 
wise, applicant hauled supplies to the mine from rail siding at Mackay, 
some of which was billed to destination at the mine, the rest being billed 
to the mining company at Mackay. Division 5, after an exhaustive 
discussion of the law applicable to the case, decided that Rush was en- 
gaged in interstate commerce within the contemplation of the Motor 
Carrier Act, 1935, and hence subject to all its provisions. 
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In a section 213 case, Virginia Stage Lines, Inc., 15 M. C. C. 519, 
the applicant sought authority to purchase the passenger operation of 
one Jenkins between Fredericksburg and Winchester, Virginia. Jenkins 
operated under a State certificate of public convenience and necessity 
which had never been registered with our Commission. He sold no 
interstate tickets, did not have any arrangements to interchange pas- 
sengers with any other carrier, and denied any knowledge of the ulti- 
mate points of destination or origin of the passengers transported over 
his line. Division 5 pointed out the essential differences, in respect of 
the interstate character of the operation, between freight and passenger 
traffic, and held on the facts that Jenkins was not an interstate motor 
earrier of passengers. 

These cases have cleared up some of the more serious doubts about 
the interstate-intrastate question in motor carrier operations, but doubt- 
less many others will be presented and decided as time goes on. The 
development of this field as it pertains to the peculiarities of motor car- 
riage will be a subject of continuing interest. 

In another field, two cases are deserving of mention, in respect 
of the identity of the carrier where the equipment used belongs to a 
person other than the one who purports to be the carrier. In Application 
of Illinois Central R. R. Co., 12 M. C. C. 485, the applicant stated that, 
if the requested line-haul certificate were granted, it proposed to use 
the motor equipment of Railway Express Agency, paying the latter so 
much per truck mile for that use, whether the trucks were loaded or 
empty. The express agency was expected to furnish drivers and to inspect . 
and service the equipment. The railroad would solicit the traffic, which 
would move under railroad billing, and would exercise at all times com- 
plete direction and control of the motor operation. Under these circum- 
stances, Division 5 held that the motor carrier operation would be that 
of the railroad company and not of the express agency. 

In a quite recent case, Dixie-Ohio Express Co., application, MC- 
43654 (decided August 9, 1939, and not yet reported) it appeared, in 
the record made on the ‘‘grandfather’’ application of the motor carrier, 
that in large part it had used equipment owned by various individuals 
and driven by the respective owners, who are commonly known as 
‘‘owner-operators.’’ The arrangement under which applicant used this 
equipment and the services of its owners was denominated a ‘‘lease’’ 
and provided for a specified rate for each trip, complete possession, con- 
trol and direction of the equipment in applicant for the period of the 
lease, payment by applicant of taxes and insurance premiums, deter- 
mination by applicant of all details of operation, such as time and place 
of loading, routes to be followed, interchange matters, and the like. The 
applicant was the only one who dealt with the shippers, issuing bills of 
lading in its name, collecting all freight revenues, and assuming all 
common earrier liabilities. Under these circumstances, Division 5 deter- 
mined that the operation was that of the applicant, and not of the various 
owner-operators, although it did not give specific approval to Adminis- 
trative Ruling No. 4 of the Bureau of Motor Carriers with which you 
are all no doubt familiar. 
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In the field of securities issues, a decision in Pacific Freight Lines 
application, MC-F-794, decided July 5, 1939, held that conditional 
sales contracts for the purchase of motor equipment, which contracts 
contain all terms of payment of the purchase price, no notes or other 
evidences of indebtedness being issued therefor, were not securities within 
the meaning of Section 214 of Part II and Section 20(a) of Part I, and 
that consequently Commission approval thereof was unnecessary. This 
ruling followed that of Lehigh Valley Railroad Company—Conditional 
Sales Contracts, recently decided by the Commission in a rail case. It 
served to clear up a very troublesome and difficult problem. 

The Motor Carrier Act contains no reparations provisions and we 
have held thereunder that we had no authority as a consequence to 
entertain or determine such claims in the cases of motor carrier oper- 
ations. However, in Barrows Co. v. Cushman Motor Delivery Company, 
11 M. C. C. 365, it was held that although no power to award reparations 
existed in such cases, we did have authority to determine the applicability 
and lawfulness of rates charged by motor common carriers in the past, 
and we proceeded consequently to make findings upon the merits of the 
complaint. Whether such findings have any practical value except as a 
guide to shippers and carriers, and whether the doctrine announced in 
that case will be sustained in future cases are questions which I will 
leave open. 

There have been so many decisions under the Motor Carrier Act, 
all of them of some interest at least to me, that I could discuss them, I 
suppose, indefinitely. But what I have said will give you an indication 
of the nature of the problems presented and decided, and of the progress 
we are making in a comparatively new and difficult field. Our task, 
however, is a great deal more than the decision of applications and other 
eases. Methods of administration in the motor carrier field require con- 
stant and continuous observation to determine whether we are proceed- 
ing as promptly and efficiently as we can with our available facilities. 
For example, we discovered that there were many applications for 
operating authority which were of no large individual importance, and 
which involved no contest. To care for these without the delay and ex- 
pense of hearings, we evolved a ‘‘no-hearing’’ procedure by which a 
record could be developed without hearing and in a comparatively short 
period of time. This has worked out satisfactorily and has resulted in a 
great saving both to us and to the carriers affected. 

Likewise we have developed a procedure to handle applications for 
temporary operating authority and for temporary acquisitions under 
new provisions of the Act, without the necessity for hearings or ensuing 
delay. The average time now consumed from the filing of the application 
to the issuance of temporary operating authority is from five to ten days. 
As to temporary approvals of acquisitions, our records show that shortly 
after the adoption of the pertinent amendment to the Act, the average 
time of disposition was 55 days. Recently we have cut this down to an 
average of about 10 days, which under the circumstances is a real im- 
provement. 
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In order to produce more effective results in the field of enforcement, 
we have decentralized enforcement personnel, by assigning special agents 
and attorneys to field offices. It is somewhat too early as yet to determine 
whether this decentralization will accomplish the desired purposes, but 
I have no doubt that it will be highly beneficial and will permit us more 
effectively than at any time in the past to shorten the time between the 
receipt of a complaint of violation of the Act and the taking of corrective 
action. 

All of these efforts to simplify procedure and eliminate delays in 
administration have been of some benefit. But there are many ways in 
which members of the Commission’s bar may contribute to this good 
eause. I shall not attempt to deal with our Rules of Practice but rather 
to make a few general observations relating particularly to motor carrier 
cases. 

1. Preparation of cases. Many practitioners do not now give us 
a clear and definite statement of the routes or territory desired at the 
beginning of hearings on applications for operating authority. As a 
result, our people spend many hours attempting to figure out the exact 
routes over which a carrier conducts or proposes to conduct its operations, 
the off-route and intermediate points served, or the exact territory within 
which an applicant intends to operate. Our records are replete with 
statements by witnesses and counsel to the general effect that the car- 
rier wishes to serve ‘‘ Chicago and suburbs,’’ ‘‘ Buffalo and vicinity,’’ ete., 
or that the territory to be served is the ‘‘San Juan Basin,’’ ‘‘The A. B. C. 
District,’’ ete. Frequently, off-route and intermediate points are not 
mentioned at all except as they appear in exhibits filed. So with special 
services to be performed. If each practitioner, prior to hearing, would 
prepare a detailed statement of the exact authority sought, our hearings 
would not only be shortened but the time required to prepare reports 
and orders would also be cut down materially. 

Exhibits and the required additional copies thereof should be pre- 
pared sufficiently in advance of hearing so that if possible they may 
be exchanged by parties prior to or at the commencement of hearing. 
In general, everything possible should be done by practitioners to pro- 
mote the expedition of hearings and decisions following hearings. 

2. Requests for oral argument and further hearing. Oral argu- 
ments should not be requested unless some important principle is in- 
volved. When such requests are made, an examination of the record 
and of the pleadings must be made, which is time consuming, and a great 
deal of time is unnecessarily spent in looking over hundreds of oral 
argument requests which cannot be granted. We are able to grant only 
a small percentage of present requests for oral argument and it has been 
my experience that many oral arguments now being held are not of as 
great value as practitioners frequently suppose. 

Requests for further hearing likewise should not be made unless 
good reason can be given as to why further hearing is necessary. We 
now receive many such requests unsupported by any proffer of ad- 
ditional evidence and without any clear statement as to why further 
hearing is thought necessary. 
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3. Exceptions. To be of any material value to the Commission, 
exceptions should be clearly stated and the reasons therefor should 
be given. Many exceptions now being filed appear only to serve the 
purpose of delaying proceedings and harassing applicants. 

4. Postponements. The problem of postponements of hearings is 
also an extremely serious one. In the past we have been required to 
postpone as many as 100 hearings in a single month and we receive 
requests for postponements of about that number each month. Prepar- 
ing an examiner’s itinerary is much like working out'a jig-saw puzzle 
because, in part, of the complications caused by the joint board pro- 
cedure. Usually, when postponements are granted, they must be for an 
indefinite period as it is impossible usually to reassign them to definite 
dates. This means that many gaps then appear in our itineraries and 
the time of our examiners is wasted, something that we can ill-afford 
to have happen. 

In an undertaking of such wide scope and complexity as the ad- 
ministration of the Motor Carrier Act, it is my opinion that due process 
of law does not require us to accord an applicant all of the time in court 
that he desires where to do so would prevent some other applicant from 
having any time in court at all. We must necessarily be somewhat 
arbitrary with respect to the length of time allowed to any particular 
applicant to be heard if we are to properly do our job, and it behooves 
all interested parties to assist us in every way possible to accomplish that 
task. 

To many it has seemed, not without good cause, that our progress 
in the administration of the Motor Carrier Act has been unconscionably 
slow. It has seemed that way to me more often than not. But as we 
look back, we can see in retrospect that we have made substantial progress 
in what has been said to be among the most complex and difficult admin- 
istrative tasks ever undertaken by the Government. 

It will be years before we can say in truth that the job is well along, 
but I am sure that by plugging along, keeping our feet on the ground, 
doing first things first, and praying earnestly that what we do will be 
sound, intelligent and practical, we can say one day that we have gone a 
long way toward developing and preserving ‘‘a highway transportation 
system which is properly adapted to the needs of the commerce of the 
United States and of the national defense.’’ 





The First Decennium* 


Some Observations on the Past and Some Thoughts of the Future of 
the Association of Practitioners Before the 
Interstate Commerce Commission 


By Cuarence A. MILLER 


General Counsel, The American Short Line Railroad Association, Washington, D. C. 
President, Association of Practitioners Before the Interstate Commerce Commission 


1. 


Annual conventions are occasions when we lay aside momentarily 
the routines of our daily work and gather together to see what we can do, 
through cooperative effort, to advance the interests of the Interstate 
Commerce Commission, the public and our profession. These meetings 
also afford an opportunity for the members of the Commission and the 
practitioners to become better acquainted, and provide enjoyable 
divertissement. 


II. 


When the baton of leadership was passed to me by virtue of the 
kindness of the members of this Association at the Pittsburgh conven- 
tion last year, it brought a realization of the high honor received, and, 
likewise, the corelative responsibilities which had to be assumed. The 
office of President of this Association is one that I shall always be proud 
to have held. It is, however, filled with exacting conflicts, making neces- 
sary the maintenance of a delicate balance of interests of the various 
groups composing the membership of the Association. My predecessors 
have all been able and honorable men. It has been my one great effort 
to so discharge the functions of the trust imposed upon me as to uphold 
the high traditions of my predecessors, and to be fair and impartial in 
actions where conflicts were involved. 

My immediate predecessor remarked, upon his election, that he had 
been demoted from Chairman of the Executive Committee to President. 
From the standpoint of power and authority he was right. The Presi- 
dent of this Association has no power or authority which he may exer- 
cise independently of the Executive Committee. The Constitution makes 
him the Chief Executive Officer of the Association, with the duties of 
presiding at all meetings of the Association and the appointment of all 
standing and special committees. The standing and special committees 
have been appointed, and when the duty of presiding at these meet- 


*Address delivered at the Decennial Convention of the Association of Practi- 
tioners Before the Interstate Commerce Commission, Palace Hotel, San Francisco, 
California, September 7, 1939. 
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ings has been discharged all of the statutory requirements of the office 
will have been complied with. 

Custom has decreed that the President of the Association must 
deliver a ‘‘Presidential address.’’ I shall now, therefore, attempt to 
fulfill the custom-imposed duty. When I reviewed the learned addresses 
delivered by my distinguished predecessors I realized the enormity of 
the task with which I was confronted, and approached it with humility 
and trepidation. 

It has been my privilege to be a member of this Association from its 
inception, and to serve as one of its officers for the past eight years. 
Opportunity has, therefore, been given for observation of the many 
problems that confront the Association and its members. A bit of con- 
tact with the work of similar organizations has afforded an opportunity 
for comparison. With the hope that there will be no conviction on a 
charge of pedantry, some observations based upon these experiences will 
be offered for your consideration. 

This course of action has seemed particularly appropriate by rea- 
son of the fact that this convention marks the end of the first decade of 
the Association’s existence. It may also be justified upon the ground 
that the President’s address is necessarily in the nature of a valedictory. 
Like my predecessors, I am thankful for that provision of the Constitu- 
tion which prohibits a President from succeeding himself in office. 


III 


_ This Association is slightly older than the Hoover-Roosevelt depres- 
sion. Perhaps a short review of its birth will not be out of place. 

On May 1, 1929, the Interstate Commerce Commission, by amend- 
ment of its Rules of Practice, established a list of practitioners before it, 
requiring all applicants for admission to this list to possess qualifications 
prescribed by the rules. On May 11, 1929, our late-lamented past Presi- 
dent, Hon. C. C. MeChord, addressed a letter to a number of practi- 
tioners calling attention to the Commission’s action and suggesting that 
the time seemed opportune for the formation of an association which 
eould assist the Commission in carrying out its program. On May 27, 
1929, while many practitioners were in Washington attending the oral 
argument in the Grain Investigation (Docket 17000—Part 7), a meeting 
was held to perfect an organization. A final organization meeting was 
held on October 24, 1929, and that is the official birthday of this Associ- 
ation. The Association has, therefore, had somewhat the life of a child 
whose father lost his job about a week after the child’s birth. But, like 
‘many of those children, it has been nourished and has lived. At the 
tender age of ten years it has justified its birth and existence, and seems 
to be destined to grow to be robust and healthy. With Commissioner 
Aitchison as its Godfather, and with the ‘‘fostering care and guardian- 
ship’’ bestowed upon it by Mrs. McDonough, it could not be otherwise. 

From the beginning the Association has had three objectives: 
(1) To promote the proper administration of the Interstate Commerce 
Act and related Acts; (2) To uphold the honor of practice before the 
Interstate Commerce Commission; and (3) To encourage cordial inter- 
course among the practitioners. 
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From the beginning the Association has been composed of lawyers 
and non-lawyers. Its members are the representatives of competitive 
transportation agencies and shippers using those agencies. Yet, there 
have been no conflicts between these various groups. They have so 
coalesced as to form a united organization, bent upon carrying out its 
objectives. 

One of the most notable events in the history of administrative law 
was the adoption, by unanimous vote, of a Code of Professional Ethics, 
modeled upon the Code of Ethics of the American Bar Association, and 
designed to aid in compliance with the Commission’s Rules of Practice, 
which require that all parties appearing before the Commission must 
conform to the standards of ethical conduct of practitioners before the 
courts of the United States. The general acceptance and observation of 
this Code by both lawyers and non-lawyers has unquestionably facili- 
tated and promoted the administration of the Interstate Commerce Act 
and related Acts. It is an accomplishment of which any organization 
may be proud. 

The Association has, from the beginning, had the interest, sympa- 
thy and cooperation of the Interstate Commerce Commission. That 
interest, sympathy and cooperation has, in turn, been reciprocated. It is 
hoped that throughout the coming years the relationships between the 
Commission and the Association will continue to be as pleasant as they 
have during the last decade. The high regard in which the Commission 
is held by the practitioners is attested in almost every action the Associ- 
ation has taken. So long as the present high standards and cordial rela- 
tionships are maintained there is no reason to believe there will be any 
diminution of that high regard. 


IV. 


The activities of the Association have been many and varied, but all 
have been directed toward the fulfillment of its objectives. Time does 
not permit an extended review of what has been done. Brief mention 
should, however, be made of some of its past activities: 

1. Several thousand applications for admission to practice before 
the Commission have been investigated through the Special Committee 
on Admission to Practice, of which Mr. Wilbur LaRoe, Jr., (affection- 
ately known as the ‘‘Lay-Bishop of Washington’’) has been the dis- 
tinguished Chairman since its inception. The work of that Committee 
has been commented upon at past annual conventions by Commissioner 
Aitchison. That work alone would have justified the existence of the 
Association. 

2. In commemoration of the Semi-Centennial of the Interstate Com- 
merce Commission, in 1937, it sponsored a Golden Jubilee Dinner and 
a Special Issue of The George Washington Law Review. It also pre- 
sented to the Commission, through contributions of members and friends, 
a bronze bust of Hon. Thomas McIntyre Cooley, the first Chairman of 
ne — A. Moseley, the first Secretary of the Commission. These 
ar funds. 
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3. It took definite and affirmative action to maintain the indepen- 
dence of the Interstate Commerce Commission when the Reorganization 
Bills were pending before the Congress. 

4. It initiated the requirement that non- lawyers applying for ad- 
mission to practice before the Commission be required to take written 
examinations. 

5. It initiated a number of reforms in procedure before the Inter- 
state Commerce Commission. 

6. It has opposed legislation which would limit practice before the 
Interstate Commerce Commission to lawyers only. 

7. It has brought about a number of voluntary corrections of 
questionable activities of some practitioners before the Commission. 

8. Through the activities of the Committee on Education for Prac- 
tice, and by reason of a tremendous amount of work on the part of the 
Chairman of that Committee, Mr. Warren H. Wagner, the members 
have been furnished with: 


A “Selected Reading List of Books Helpful in the Study of the Principal 
Laws Within the Jurisdiction of the I. C. C.”; and 


An “Outline of a Study Course in Practice and Procedure before the Inter- 
state Commerce Commission.” 


9. The members have been furnished with many publications, 
charts, graphs and outlines. 

10. For the past six years the members have been furnished 
monthly, except July and August, with copies of the I. C. C. Practt- 
TIONERS’ JOURNAL, containing leading articles on transportation sub- 
jects, reports of officers and committees of the Association, proceedings of 
the annual meetings, and items deemed of interest to the members. 

The foregoing does not include the services rendered by our efficient 
Executive Secretary, about which more will be said later. 

The Association has from the beginning functioned through com- 
mittees, and is just as strong and effective as are these committees. A 
review of committee assignments during the existence of the Associa- 
tion shows that just about four hundred members have participated in 
committee work, in addition to those members who have served on Mr. 
LaRoe’s Special Committee on Admission to Practice before the Com- 
mission. The officers and committees have always worked as the servants 
of the Association and not as dictators. Your President has, throughout 
the past year, been the recipient of the same hearty and diligent support 
of these committees which has been accorded his predecessors in generous 
measure. 

The work of the officers and the members of these committees has 
been a material factor in the achievements of the Association to date. 
However, credit for the real success of the Association should, in large 
measure, go to the very efficient and loyal Executive Secretary, Mrs. 
McDonough, who has been its chief source of strength throughout its 
existence. During all of that period she has devoted her full time and 
talents to the promotion of the interests of the Association and its 
members. Day by day, in addition to her administrative duties, in her 
own quiet way, she has rendered all kinds of service to the members, 





SEPTEMBER, 1939 695 





obtaining pamphlets, documents, reports, copies of bills, etc. Typical of 
the letters received from members expressing their appreciation of Mrs. 
McDonough’s services is this one: 


“Yesterday I visited the Association’s office at 2218 I. C. C. Buildin 
where | was afforded one of the most courteous receptions | have ever received. 
Mrs. McDonough and her assistant did everything in their power to make my 


visit pleasant and satisfactory. I certainly want to assure you that this service 
should be complimented.” 


The By-Laws of the Association prohibit the adoption of any 
resolution complimentary to an officer or member for any services per- 
formed, paper read, or address delivered. There is, however, no prohi- 
bition against the payment of a deserved tribute to a loyal and faith- 
ful employee. Mrs. McDonough is certainly entitled to a great share of 
the credit for the Association’s success. 

That the Association has achieved a measure of success is recog- 
nized. Our beloved friend, former Commissioner Balthasar H. Meyer, 
on October 25, 1938, in accepting the bust of Judge Cooley and the 
bronze tablet in memory of Mr. Moseley, said: 


“The Association of Practitioners is only in its tenth year. During these 
few years it has developed into an institution influential in its field, and of 


increasing value in performing the work which Congressional Acts have entrusted 
to the Commission.” 


But, the Association’s work is not done. The Association has, per- 
haps, not done all of the things which it should. Consideration may, 


therefore. properly be given to work which may profitably be under- 
taken in the future. 


V. 


The Interstate Commerce Commission has frequently been assailed 
by demagogues. In some cases these demagogues have worn the ermine 
of judicial office. In other instances they have been men high in public 
life. Occasionally the assaults have come from men not so high, either in 
public life, or in the eyes of their countrymen. 

We have seen honorable and beloved members of the Commission 
pilloried by members of the Congress, and tried without their even being 
present in the committee rooms. 

The Commission’s independence was marked for extinction by the 
New Deal. It was insulted by both act and innuendo, the crowning 
insult coming with the nomination of a man for membership on that 
tribunal who is distinctly not qualified for such appointment. 

The Commission is, however, emerging from the New Deal’s ‘‘hand 
of death’’ with increased stature, in the eyes of Congress and in the eyes 
of the public. 

The Commission has not been assailed by the men who know it 
best—the practitioners at its bar. We, as members of its bar, know its 
more than 50 years of high public service and the contributions it has 
made to administrative law in the field of utility regulation. Yet, this 
Association, as such, cannot be particularly proud of the part it has 
played during the recent times when the Commission was in the valley of 
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the shadows. To the extent that the Commission was aided by the 
practitioners, the work had to be done by them in their individual capaci- 
ties. The name of the Association as such could not be used. 

This situation arose by reason of the policy of the Association in not 
undertaking to make recommendations to Congress proposing, favoring 
or opposing appointments to the Commission, or changes in the law. 
The officers, when called upon to act, and when believing they should act, 
felt that their hands were tied by reason of this policy of the Association. 

When the Association was originally organized, there was presented 
to it a proposed Constitution. One of the first things that was done was 
to strike from that Constitution the following sentence: 


“The Association shall not undertake to make recommendations to Con- 
gress proposing, favoring or opposing appointments to the Interstate Com- 
merce Commission, or changes in the law.” 


The policy of the Association seems to have been established at the 
first annual convention, during the course of the discussion of the report 
of the Committee on Procedure. The discussion of that report evidenced 
a disposition on the part of the Association to refrain from making recom- 
mendations to Congress regarding changes in the laws administered by 
the Interstate Commerce Commission. Subsequently, the suggestion has 
been made that a Committee on Legislation be created, but no action has 
been taken. So, it is only reasonable to assume that the present policy of 
the Association is in opposition to participation in legislative recom- 
mendations. Likewise, its policy has been to not undertake to make 
recommendations respecting appointments to the Commission. 

This policy is of doubtful soundness. The question may be asked: 
What organization is better qualified to make recommendations with 
respect to appointments to the Commission or changes in the law? 

Hon. Walter H. Newton, speaking at the annual dinner in connec- 
tion with the first annual convention of this Association, October 10, 1930, 
referred to his service as a member of the Committee on Interstate and 
Foreign Commerce of the House of Representatives, of which he was 
for a number of years a distinguished member. Mr. Newton said, in 
part: 


“In the work of the Committee, we were aided very, very materially, from 
time to time, in matters of legislation that were pending, by those who prac- 
ticed before the Interstate Commerce Commission, and the thought had oc- 
curred to me in the course of my work there, how much more effective the 
members of the Interstate Commerce Commission Bar could be if there was a 
formal association where matters of common interest could be discussed and 
gone — and I am very pleased to know that you are making that start, here, 
this week.” 


There is now pending before a conference committee, composed of 
members of the Committee on Interstate Commerce of the Senate and 
members of the Interstate and Foreign Commerce Committee of the 
House of Representatives, the General Transportation Bill, S. 2009. That 
bill, as you know, was passed by the two Houses of Congress in very 
different forms. The Senate codified the Interstate Commerce Act, the 
Motor Carrier Act and the proposed Water Carrier Act. On the other 
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hand, the House simply amended Parts I and II of the Interstate Com- 
merce Act, and added Part III, providing for the regulation of water 
earriers. One of the major questions which will confront the conference 
committee, when it meets in December to endeavor to adjust the differ- 
ences in these bills, will be the structure of the bill. A distinguished 
member of the Senate Committee on Interstate Commerce has asked a 
number of individuals for their views with respect to the proposed codi- 
fication. Again, the question may be asked: What organization is better 
qualified to express an opinion with respect to the structure of these bills 
than is the Association of Practitioners? It will readily be seen that the 
question of form is quite different from the question of substance, and 
while the Association should not, at least as to the majority of the 
provisions of these bills, express an opinion, it does seem that the views 
of this Association as to the structure of the bill, should be of assistance 
to the members of the conference committee. 

Under the present policy of the Association, it cannot act. If it 
desires to act, it does not yet have the machinery for such action. The 
American Bar Association has for many years taken an active part in 
legislative affairs, as well as with respect to judicial appointments. 
This subject is one that may well receive the serious consideration of 
this Association. 


VI. 


When this Association was organized the Interstate Commerce Com- 
mission had regulatory jurisdiction of rail carriers only, with very 
limited jurisdiction of water carriers. In 1935, the Motor Carrier Act 
was passed, giving the Commission jurisdiction over motor carriers, and 
greatly enlarging its sphere of activity. This brought to the Commis- 
sion’s bar many persons who had not theretofore practiced before it. It 
now seems certain that early in the next session of Congress the Com- 
mission will be given jurisdiction of water carriers. Again, there will 
be brought to the Commission’s bar many practitioners who have here- 
tofore not been appearing before it. The majority of the new members 
of this Association since 1935 have been primarily interested in motor 
earrier regulation. The Association will, no doubt, obtain a number of 
members in 1940 who are primarily interested in water carrier regu- 
lation. The time seems appropriate, therefore, to suggest that the Asso- 
ciation may again consider the establishment of Sections, similar to 
those of the American Bar Association, i. e., a Rail Carrier Section, a 
Motor Carrier Section and a Water Carrier Section. This suggestion is 
not original. It was made several vears ago, but under conditions sub- 
stantially dissimilar from those existing today. . 


Vit. 


This Association is the first of its kind to be formed. Members of 
the bar of the Federal Communications Commission have formed a 
Federal Communications Commission Bar Association. There is no 
organization of practitioners before the Federal Trade Commission, the 
Federal Power Commission, and many other Federal administrative 
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agencies. It would not be inappropriate for this Association to give con- 
sideration to its use as the nucleus of a Federal Administrative Bar 
Association, to which could be admitted practitioners before the various 
Federal administrative agencies, with appropriate sections for those 
particularly interested in practice before any particular agency. The 
movement for more uniformity in Federal administrative practice may 
well be fostered and promoted by such an organization. 


VIIl. 


The Association may well consider whether methods may not be 
devised by which it can more effectively cooperate with the Interstate 
Commerce Commission in improving qualifications of practitioners. The 
courts have for many years delegated to bar associations, or to commit- 
tees composed of members of the bar, the function of examining appli- 
eants for admission to the bar. It may be well to consider, for instance, 
whether the Interstate Commerce Commission should delegate to the 
Association the function of examining applicants for admission to its bar, 
enjoining upon the Association the application of such tests as will pre- 
vent the unqualified from being admitted to practice. 

The Association owes to the public the duty of seeing to it, in coop- 
eration with the Commission, that those who come into the ranks of 
practitioners are adequately equipped to take up and carry forward the 
complex and responsible tasks entrusted to them. The unprepared and 
unfit must be kept out. Correspondingly, the unscrupulous and the 
unfit must be driven out of the ranks. The General Transportation Bill, 
S. 2009, gives the Commission power to purge its rolls. If this provision 
is retained in the bill when finally passed, the Commission will have a 
very effective instrumentality for the reduction of its rolls to those who 
are in fact qualified practitioners before it. Progress has been made. 
But, we have not reached the ultimate as to either admission or disbar- 
ment. 


IX. 


The Association may well give consideration to the creation of a 
‘Committee on Noteworthy Decisions,’’ which would, each year, report 
upon the decisions of the preceding year which would be of interest to 
the membership. 


X. 


The membership of the Association is now larger than at any time 
in the past. The Association’s activities have expanded commen- 
surately with its growth. The Association’s finances are sound. It has 
weathered the depression more successfully than many similar organi- 
zations. 


XI. 


With its record of performance in the past, and with the vital prob- 
lems facing it for the future, one wonders why it is that so many per- 
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sons admitted to practice before the Commission do not become mem- 
bers of the Association. The Association has continuously endeavored 
to so order its activities as to meet the standards suggested by Commis- 
sioner Aitchison at the seventh annual meeting of the Association, in 
Washington, D. C., in 1936. He there said: 


“ * * * We hope that the world will recognize that membership in such 
an Association is a mark of distinction, and a public certificate that he who 
possesses it is a man of character, high principles, with sound professional 
training, wholly worthy of confidence and trust as one of the elite in his pro- 
fession, and a leader among men.” 


SS a 


The railroads doubtless have a greater stake in the proper admin- 
istration of the Interstate Commerce Act than does any other agency of 
transportation. Yet, railroad lawyers have been particularly delinquent 
with respect to membership in the Association. A check shows many 
railroad lawyers appearing almost constantly before the Commission who 
have not joined their fellow workers in an endeavor to promote the 
proper administration of the Interstate Commerce Act and related Acts. 
| Of course, some practitioners will not join the Association because they 
suspect self-promotion to be the aim of those active in its work. Every 
practitioner desiring to participate actively in the work of the Association 
has ample opportunity to do so. 


XII. 


So many subjects have been discussed that one must inevitably be 
made to think of the walrus in Lewis Carroll’s ‘‘ Alice In Wonder- 
land,’’ but it did seem that ‘‘the time has come to talk of many things.’’ 
, The thoughts have necessarily been rambling. It is hoped that you have 
. not been tired too much by listening to them. In any event, ‘‘ Thanks 
for listening.’’ 











Practice Before the I. C. C. in the 
“Horse and Buggy” Days * 


By Hentey C. Boors, 


General Attorney, Southern Pacific Lines 


Mr. President, Ladies and Gentlemen: Mr. Westlake almost gave 
away my age. On the unofficial program of this meeting, Mr. Durbrow, 
our General Solicitor was scheduled to address you today. He has author- 
ized me to present his regrets at not being able to be here as an imperative 
engagement prevented him from doing so. I, too, regret that he could not 
be here as some of you who are older in the practice remember him as 
an outstanding practitioner before the Interstate Commerce Commis- 
sion ; in fact, he was one of the pioneer group of practitioners before the 
Interstate Commerce Commission after the Interstate Commerce Act had 
a full set of teeth put in it. 

My advent into that field came later and terminated in a few years 
so if I were to give what I am going to say any title, I would say it 
relates to the ‘‘horse and buggy days’’ of practice before the Com- 
mission. 

Shortly after I came here in 1910, I was assigned to the trying of 
some commerce cases. It was like going into a new world for me, fresh 
from the field of general practice in a comparatively small county seat. 
I found that my clients not only gave me the cases but tried to dictate 
how they should be tried. To my great surprise, I also found that I was 
expected to win every case I tried. It was sometimes mildly whispered 
to me that I should try to temper my valor with discretion. Particularly 
in reparation cases my loss of the case was received upstairs with a great 
deal of equanimity. 

T had practically come to the firm belief that heaven sent clients to 
a lawver and the devil sent the witnesses, but I found that situation 
changed in my excursions into practicing before the Interstate Com- 
merce Commission and other commissions. I found that I had excellent 
witnesses and that I was not only permitted but encouraged to assist in 
the canning program, whether the testimony was a quart, a half gallon 
or even a pint—it all depended on the circumstances—but still we kept 
the can all sealed for the next case. What delighted me in the canning 
process was to sit back in the court room and feel as a successful play- 
wright feels when he hears the actors on the stage—‘‘these are my words, 
they are merely mouthpieces.’’ I found, also, that I could introduce 
more evidence either by the canning process or sometimes taking a little 
more courage by using books or magazine articles which I would blandly 
explain showed the economic background. Newspaper editorials and 
articles from trade magazines also formed an economic background at 





* Address delivered at Luncheon Meeting, Tenth Annual Convention, Associa- 
tion of Practitioners Before the Interstate Commerce Commission, Palace Hotel, 
San Francisco, California, September 7, 1939. 
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the beginning. Of course, I am talking about days gone by. I under- 
stand this is not the condition now. These witnesses who were obdur- 
ate and pliable were always accomplished. _ 

I recall one instance that happened here in California shortly after 
the State Railroad Commission had acquired upper and lower dentures. 
There was instituted an investigation into the general rate structure of 
California railroads. One high ranking traffic official was on the wit- 
ness stand. He was a man who was noted for his readiness. He was asked 
to explain why we had three different rates extending from a beach 
near here, Santa Cruz, to San Francisco, in the hauling of sand. He 
explained that the lower rate was for sand that was used in the manu- 
facture of glass and which was hauled in and then hauled out. I guess 
you have heard that expression. The next highest rate was for sand that 
was used in building and that was for the reason that we desired to 
encourage building and, therefore, it did not take a higher rate, but the 
highest rate was for sand that was used in sprinkling bar room floors and 
which was then swept out. That was his explanation. 

A desirable thing that I noticed in the then practice before the 
Interstate Commerce Commission, and which I believe to some extent is 
the rule now, is that the rules of evidence were considerably relaxed. 
That is a thing that I think is most proper because I believe we act on 
hearsay. There is no good reason for applying the rule of evidence in 
all its variations and strictness. 

I recall one case in which I was associated with my chief. I was 
about twenty-two years old and we were prosecuting a man for horse 
stealing which was nearly a capital crime. His defense was that the 
fool had just found a rope and, there happened to be a horse tied to the 
other end of it. There was a reformed school teacher defending the tall, 
gawky fellow who answered to ‘‘Ichabod Crane’’ in the legend of Sleepy 
Hollow and he objected to everything. The witness was asked his name 
and that was objected to on the grounds of hearsay and that it should 
be proven by baptismal records. The witness was asked his residence and 
that was objected to as a conclusion of law. His residence was a ques- 
tion of law. This was kept up all the time with a gun-fire of ‘‘incompe- 
tent, irrelevant and immaterial.’’ My chief was an ex-colonel in the 
Confederate Army and a very eloquent as well as sarcastic man. When 
he replied, he paid his respects to counsel for the opposition and then 
extolled counsel in the very highest terms. What he said to the jury 
was this. ‘‘Gentlemen, of the jury, you have heard these insistent objec- 
tions made by my opponent and you have, also, heard the scant respect 
with which our court has treated them. If you were to take my worthy 
opponent to the top of the highest building in the city of New York and 
tear one arm off and hurl it to the ground and tear his legs off one by 
one and hurl them to the ground, and then cast what remained of him 
to the ground, he would rare up on his posterior and say, ‘I object as 
being incompetent, irrelevant and immaterial.’’’ I do not know 
whether that throwed any weight on the evidence but it finally con- 
vieted him of the felony. 
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I got one by-product out of my practice before the Commission which 
terminated during the Federal control of railroads. I will tell you about 
it for the benefit of some of the younger men who are here. The older 
men need no hints from me. I was visiting relatives in a Middle West- 
ern state. An attorney in the country county seat asked me to testify 
as to the rules of law in California governing stockholders’ liability for 
California corporations which at that time was a rather involved thing. 
I found some leading cases in the Pacific Reporter. I was on the witness 
stand and counsel was ready to go. He pointed his forefinger at me and 
said, ‘‘How many corporations have you represented?’’ I just hap- 
pened to think that several times I had entered an appearance for a long 
list of railroads that began with the Aberdeen and Rockfish Railroad and 
ended with the Zanesville and Ohio. I told counsel that I had just never 
kept track of them but had represented over one hundred. He said, 
‘‘That will do. The witness is amply qualified.’’ 

I do not know what to say seriously. I cannot take a pontifical atti- 
tude in addressing a group like this. It would not be in keeping with 
my disposition if I did. 

Practice before the Commission has now developed beyond the 
‘‘horse and buggy’’ days that I spoke of. The successful practitioner 
before the Commission today must be a combination of a lawyer, civil 
engineer, certified public accountant and practical economist. Not hav- 
ing any of the last three qualifications and sometimes doubting whether 
I have the first, I wonder if I can get back into that practice. 

The decisions of the Commission’s numerous cases constitute a body 
of law which has its counter-part nowhere. I venture to say if the his- 
torians of two hundred years hence were to write an industrial and eco- 
nomic history of the United States over the past thirty years and had 
no other source of information than the published reports of the Inter- 
state Commerce Commission, they would write a very correct and lucid 
history. I believe that the Commission is one of the broadest in the 
United States and one of the few bodies in the United States that com- 
mands almost universal respect. Looking at the power of the Commis- 
sion, it is the only Federal body that has legislative, executive and 
judicial power. I, for one, would like to see legislation that would facili- 
tate their work and that would take as much work off the shoulders of 
the men who really have to do the thinking of that Commission as Con- 
gress may see fit to give. 

I know that you have been disappointed in not having Mr. Dur- 
brow here and I feel that you have been equally disappointed in what I 
have had to say but to those of you who came here from a distance I am 
sure that all of San Francisco feels as I do. We are more than glad that 
you came and we hope you will enjoy yourselves to the utmost. We 
hope you will return again and again. I thank you. 
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The Association and the Interstate 
Commerce Commission * 


By Lutser M. Waurter, Esq. 


No subject has ever been assigned to me in which I have a keener 
interest than the relationship between this Association and the Commis- 
sion. Long association with the Commission has resulted in ties of 
respect that cannot be broken and which call for every effort to main- 
tain the kind of Commission that all of us in our hearts want to see. 

My association with you gentlemen and with the others who have 
constituted the Association has resulted in like ties and like respect. The 
difficulties that we face today in regulation are affected by so many things 
that it is a difficult problem to solve. The old respect for men and meth- 
ods that was the price of our citizenship has weakened greatly in recent 
years. Some men do not seem to care what the effect will be upon the 
public welfare if they can profit politically, and that is the danger of the 
Interstate Commerce Commission. If our Association can contribute 
something toward a solution of that problem its existence will have been 
justified. 

I first went with the Interstate Commerce Commission in 1903. I 
stayed there until 1910 and since 1910 I have been engaged in more or 
less legal work during the period of thirty years. Until the last few 
years I never knew the motive that controlled and affected the appoint- 
ment of men. My own experience in the last few months has caused me 
to pause and wonder why it is that men will be appointed and can be 
appointed to the Interstate Commerce Commission without any investi- 
gation whatever of what they are or what they have done. The same 
problem exists with reference to the courts and the Bar Associations. As 
early as 1915 or 1916 under the leadership of Elihu Root they were 
beginning to formulate methods and means by which they could bring 
about a higher standard of men to act as judges and to get away from 
the subservience of political power as far as the dispensing of justice 
was concerned. 

Back in the Seventeenth Century we had our first divorce of the 
judiciary from the control of the State when the King was divorced of 
his power to function. From that time on English justice has been a 
pre-eminent justice. 

Nowadays minorities seem to control and the judges in various states 
have been under control and jurisdiction of the bosses. Under the 
leadership of Root and by action of the committee known as the Com- 
mittee on Judicial Tenure they have brought about marked reform. 
While they have not been very successful in controlling the selection of 
men on the Supreme Court of the United States of America, they have 
had some effect in the subordinate courts. 





_, "Address delivered at the Tenth Annual Convention of the Association of Prac- 
titioners Before the Interstate Commerce Commission, Palace Hotel, San Francisco, 
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Is there no room in this Association for the creation of a similar 
committee that will undertake to see to it that the kind of men that ought 
to be on the Commission are appointed? It is a difficult problem so how 
are you going to meet it? Some say let’s have a panel prepared from 
which the President can select. I do not know that this may be very 
difficult but it may be impractical. After all, the important thing is to 
get into the minds of the public the character of the men that have made 
the Commission the best respected body of administrators in this coun- 
try. That will be maintained in the personnel of its future selection. 
How to bring that about is going to be a very difficult problem. 

The law provides only that there shall be not more than a majority 
of a single political party but it is going to be difficult to get the right 
character of men. If we can instill into all of those who are possible for 
selection that they are going to a tribunal that has been interested, in 
fact, has decided cases on the facts and law, in the end we will have a 
Commission of character and strength. 

Only in recent years has there been any effort to impair the ability 
and freedom and independence of the Commission. I have been appalled 
at what made the Senators vote for confirmation and not for confirma- 
tion when the sub-committee of the Senate was considering whether they 
would confirm a nominee. There was as much law broken, as much in- 
fluence attempted to be exerted upon Senators as if they were passing 
on matters that did not affect the public in any way. The chairman of 
this great committee charged with the primary responsibility in the mat- 
ter was being controlled by a minority who wanted a particular man 
named because they thought he would pull straws that would give them 
an advantage. 

How can we bring about in the minds of the men who have a voice 
in the selection of those for the high tribunal the necessity for the kind 
of men who have been there for the past fifty-two years without excep- 
tion? I don’t know how you are going to do it but that is the sort of 
message that I want to bring to you because the experience of the past 
few months has shown me the utter futility of expecting men of high 
character and high position to name men because of their fitness and the 
kind of men that you would like to be tried by when your life is at 
stake. 

This Association can do something in that respect because it has 
members in every state of this United States whose voice can be heard 
when once it is found out that it is to their advantage to hear vour voice. 
Perhaps not all of you had McGuffey readers when you were going to 
school or when you were teaching school but there is one story that I 
remember and it has always stuck by me. 

A man had reached the age when he was compelled to retire and 
turn his business over to his seven sons. He handed each one, starting 
with the older, a bunch of small switches all tied together and he asked 
them to break them. Each one of them tried to break them and it was 
finally passed to the younger one. He simply untied the bundle and 
broke the switches one by one. The old man pointed out that as long as 
they stood together they had power. 
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If the Practitioners Before the Interstate Commerce Commission, 
the two thousand men and women throughout this country, and if we 
could add some of the eight thousand or more who are not members of 
this Association, will stand together and do what everyone individually 
will say is his duty, namely, to have someone appointed to a vacancy on 
the Commission who is capable and who meets the test of the Supreme 
Court of the cold neutrality of the law, we will do something. 

If the Practitioners will believe in the Commission, if they will 
believe in the law, if they will believe in the creation anew of a sense of 
moral justice and moral responsibility, we will be able to get some- 
where. One of the greatest difficulties is going out and attending to mat- 
ters of this sort because we are all inclined to say, ‘‘It is somebody else’s 
business and anyway I can’t do anything that will have any effect.’’ 
You never know until you try whether you can do something or not. 

I would like to see this Association adopt a plan that will call for 
study by a committee that will carefully consider this matter. The 
American Bar Association has had to go through this in order to clean 
the bench and get away from political forces. After all, I cannot think 
of anything more demoralizing when it comes to the dispensing of jus- 
tice as between man and man than to not get rid of it. We must keep 
the Commission free from partisan politics in the selection of good men. 
If we will do something of that sort, it will be the greatest thing that has 
ever been done. We do not want another fight like we had last Spring 
even though we expected it would result favorably. 

If we increase the members of this Association we should put on a 
drive for men as members who are worth while. I think I could go on in 
many different types of expression and many different forms of words 
discussing the same matter. The question that is in my mind is how 
can this Association be instrumental in keeping the Interstate Commerce 
Commission free and independent. We have prevented Congress thus 
far from tampering with the Commission. The President cannot move 
the Commission but he can treat it as a political pawn on the political 
chess board and it would not be difficult to bring it about under excep- 
tional circumstances. 

I would like to present for the consideration of this Association a 
motion that there be created a committee of five or seven men, as it 
would be too difficult to get more than that number together, which shall 
give consideration to a means that this Association might adopt to make 
its influence felt in every quarter where there is any power or force in 
the selection of membership on the Commission, to see to it that only 
men of exceptional ability and character and with the high standing that 
heretofore has been adopted by the President and by the Senate in its 
selection. 

. I make that as a motion and with that I have said all I should say 
at this time.* 





*Eprtors’ Note: The motion was seconded and unanimously adopted. 











Should the Practice Authorized in Interstate 
Commerce Commission v. Brimson Be Altered 
—A Problem in Administrative Technique * 


By Pror. E. F. ALBERTSWORTH ** 


In the well-known Brimson Case,! decided 7 years after the original 
Act to Regulate Commerce (Approved Feb. 4, 1887) was enacted, the 
question at issue before the Court was the validity of the 12th section 
authorizing the Commission to invoke the aid of any court of the United 
States in requiring the attendance and testimony of witnesses and the 
production of documents, books, and papers, in that it imposed upon 
the federal judiciary duties not judicial in their nature. By a 5 to 3 
judgment (Mr. Justice Field taking no part), the majority of the 
Court held that a ‘‘case’’ or ‘‘controversy’’ was found to be present 
within the meaning of the Constitution, so that non-compliance with the 
resulting judgment of the Court placed the contumacious respondent in 
contempt, not of the Commission but of the Court. The Act itself was 
express upon the point that the Commission had no power to punish a 
recalcitrant respondent or witness for so-called contempt of court. The 
legislative mind in the United States had not up to that time enlarged its 
horizon to envisage such a possibility of an extension of judicial power 
nor its conferrence upon an administrative body, likely regarded in that 
era as an ‘‘alien’’ disturbance in the triune mold of governmental 
administration. 

Apparently influencing the majority of the Court to sustain what 
was then a novel question, but now a well-established practice of judi- 
cial enforcement of administrative orders, was the ‘‘inarticulate prem- 
ise’’ that without the aid of judicial process of some kind the regulations 
of the Commission in respect to interstate commerce could not be ade- 
quately or efficiently enforced. Behind every well-reasoned judgment 
of the Court, even in that era, lurked the embryonic ideas of juristic 
realism, or the will to accomplish rational objectives in the juridization of 
human relationships. The sanctions of the criminal law provided by 
Congress in furtherance of administrative process were thought to be too 
slow and cumbersome for efficient government—and are still too slow. 
This premise of the majority of the Court in the Brimson Case is set 
forth by a dictum of Mr. Justice Harlan, as follows :? 


“The inquiry whether a witness before the Commission is bound to answer 
a particular question propounded to him, or to produce books, papers, etc., in 
his possession, and called for by that body, is one that cannot be committed to a 





_*An address delivered before the Tenth Annual Convention, in San Francisco, 
California, Sept. 7-8, 1939, of the Association of Practitioners Before The Inter- 
state Commerce Commission. 

** Professor of Law, Northwestern University; visiting professor of law, 1939, 
The yoy Ay San Francisco and The University of Santa Clara. 

1 (1894) 154 U. S. 447, 38 L. Ed. 1047, 14S. Ct. 1125. 

2 Supra, note |, at p. 453. 
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subordinate administrative or executive tribunal for final determination. Such 
a body could not, under our system of government, and consistently with due 
process of law, be invested with authority to compel obedience to its orders by 
a judgment of fine or imprisonment. * * * The power to impose fine or im- 
risonment in order to compel the performance of a legal duty imposed by. the 
nited States can only be exerted, under the law of the land, by a competent 
judicial tribunal having jurisdiction in the premises.” 8 


It will be noted that the learned justice relied upon ‘‘due process’’ 
as invalidating any suggested attempt of Congress—there was no such 
attempt before the Court in the Brimson Case—for conferring power 
upon the Commission to punish for contempt by way of fine or imprison- 
ment. The influence of this dictum of 45 years ago has been far-reaching 
and selidly imbedded in federal administration of justice, in that uni- 
formly, subsequent legislation of Congress with respect to other admin- 
istrative agencies, even in so-called ‘‘bloodless revolution’’ days—the 
National Labor Relations Board being one of these—has followed the 
model of the Act of 1887 sustained in the Brimson Case, with no attempts 
made to confer upon administrative agencies in the federal set-up power 
to punish for contempt directly. Always the judicial arm has been in- 
voked to supply the necessary sanction for summary enforcement of 
administrative appeals for judicial aid, with apparently no crystallized 
recognition of the essential unity of all administration of justice, but 
with rather deep-rooted belief in the separateness of function of admin- 
istrative justice from judicial justice, inculeated by ancestral concep- 
tions of constitutional doctrines of triune government. 

When, therefore, I raise the inquiry whether the practice of the 
Brimson Case should now be altered, I refer obviously only to the more 
restricted phase of that practice, namely, whether the power of Congress 
despite the Harlan ‘‘brooding omnipresence,’’ and in view especially of 
subsequent developments in constitutional doctrine and outlook, would 
now admit with judicial blessing power in the Interstate Commerce Com- 
mission (progenitor of all federal commissions) to punish for contempt 
directly, in certain restricted instances, without the aid of the judicial 
branch of government. As all legislation, barring revolutionary at- 
tempts, moves haltingly forward and backward, pricking out lines of 
approach to human problems requiring juridization, and as inherited 
legal concepts and institutions ‘‘wither away’’ under pressure of social 
and economic forces, consideration of the question propounded may not 
be inapropos or inopportune. And besides the question whether it could 
be done is an ancillary one—whether it should be; the one is a question 
of power, the other of policy; the one rests in the judicial conscience, 
the other in the so-called inscrutable wisdom of Congress. 


State Practice Wits Respect to Contempt Powers Conrerrep Upon 
CERTAIN ADMINISTRATIVE AGENCIES 


In discussing the question, reference to the practice of some State 
governments in this field is important, for until recent years these have 





8 Justice Harlan relied strongly upon a decision from Massachusetts—Whit- 
— Sony: (1876) 120 Mass. 118, which considered, obviously, only State “due 
ocess” of law. 
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been the laboratories of juridical experiment in the United States under 
the basic constitutional philosophy and sanction of the Tenth Amend- 
ment, namely, that they are governments not of limitation, but only of 
prohibition,—unlike the Federal Government was. It will be noted that 
I place a time limit—‘‘until recent years’’—upon this observation, but 
the sweep toward a conception of national versus federalism in govern- 
ment makes for pause in the theory and practice of constitutionalism in 
the United States at this time. But more of this later. Suffice to say, 
since 1894—the date of the Brimson Case—there have been many changes 
in governmental machinery in the various States concerning administra- 
tive developments in particular and other governmental devices and 
techniques. These developments should throw light upon the question 
now under inquiry. 

Not long after the Brimson Case, the Supreme Court, in 1902, in 
Dreyer v. People of the State of Illinois, had before it for adjudication 
the question whether any federal constitutional right was infringed 
where one of the several States commingled the powers of government 
in one agency without regard for the separation of powers; or stated 
otherwise, in a different and perhaps more secular vernacular and one 
well-understood, if one of the several States desired ‘‘scrambled eggs’’ 
in government instead of enjoying them otherwise, was there any objec- 
tion under the Constitution of the United States. In holding that the 
States might suit themselves in this regard in so far as the federal Con- 
stitution was concerned, Mr. Justice Harlan, again speaking for the 
Court, said: 


“Whether the legislative, executive, and judicial powers of a State shall be 
kept altogether distinct and separate, or whether persons or collections of per- 
sons belonging to one department, may in respect to some matters, exert powers 
which, strictly speaking, pertain to another department of government, is for 
the determination of the State, and its determination one way or the other can- 
not be an element in the inquiry whether the due process of law prescribed by 
the Fourteenth Amendment has been r ted by the State or its representa- 
tives when dealing with matters involving life or liberty.” 5 


In passing, it may be mentioned, but briefly, how difficult it has 
been to obtain from the Supreme Court, at least in the past, a judicial 
pronouncement that a given State governmental machinery has violated 
the so-called ‘‘republican form of government’’ apparently guaranteed 
by the Constitution.* The judicial formula of ‘‘ political question’’ has 
served as justification for judicial neutrality in State experiments in 
new forms of governmental set-up. The effect has been to have in some 
instances one form of governmental device and practice in the several 
States, and another in the federal scheme of things. 

The decision in the Dreyer Case made the first erosive inroad upon 
the Harlan dictum, that due process of law would be violated if pow- 
ers to punish for contempt were conferred upon administrative agencies 


4 (1902) 187 U. S. 71, 47 L. Ed. 79, 23 S. Ct. 28. 
™ sy aad se further Forsyth v. City of Hammond, 166 U. S. 506, 41 L. Ed. 1095, 


®Cf. Pacific States Tel. and Teleg. Co. v. Oregon (1912) 223 U. S. 118. 
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in the federal governmental orbit. For, if one of the several States 
eould with impunity so far as constitutional inhibitions were concerned, 
commingle the powers of government, it must follow that powers to 
punish for contempt, in the theoretical sense at least, would be included, 
leaving for judicial construction the pricking out of lines of demarca- 
tion as circumstances required. Thus we would have one meaning of 
“due process’ of law in the Fifth Amendment controlling the Federal 
Government and an entirely different one in the Fourteenth, controlling 
State action. That such a conclusion is illogical seems patent; and the 
later decisions of the Court make it clear that in other respects—bar- 
ring perhaps questions of extent of jurisdiction of the Federal power ‘— 
their meaning is identical in every respect. In Hibben v. Smith,* Mr. 
Justice Peckham said : 


“The Fourteenth Amendment, it has been held, legitimately operates to ex- 
tend to the citizens and residents of the States the same protection against arbi- 
trary State action affecting, life, liberty, and property, as is offered by the Fifth 


. 


Amendment against similar legislation by Congress. 


The State of California has taken the lead in two important respects 
in this field of conferring contempt powers upon certain administrative 
agencies. The first instance is in connection with the State Railroad 
Commission. The Constitution ® of that State provides: 


“The [railroad] Commission shall have the further power to examine books, 
records and papers of all railroad and other transportation companies; to hear 
and determine complaints * * *; to issue subpoenas and all necessary process 
and send for persons and papers; and the Commission and each of the commis- 
sioners shall have the power to administer oaths, take testimony, and punish for 
contempt in the same manner and to the same extent as courts of 
record * * * "10 


The second instance in California is that relating to the State Work- 
men’s Compensation Commission. Under the State Constitution it has 
broad powers similar to those of the Railroad Commission already out- 
lined, including the power to punish for contempt ‘‘in like manner and 
to the same extent as courts of record.’’! In Western Metal Supply Co. 
v. Pillsbury,!? the Court stated that in exercising these powers the Com- 
mission was performing precisely the same functions that are performed 
by any court in passing upon questions brought before it, and that no 
judicial action on the part of the superior court or any judge thereof 
was required to give to the Commission’s award the full force and effect 
of a judgment. So far as known, these two provisions with respect to 
power to punish for contempt conferred upon these two important State 
administrative bodies, have never been overthrown by any decision of the 


™Cf. United States v. Bennett (1914) 232 U. S. 299, 58 L. Ed. 612, 34 S. Ct. 433. 
8 (1903) 191 U. S. 310. 
® Article XII, sec. 22. 
10 See also the California Pub. Utilities Act, secs. 54, 81, and the decision of Van 
Hoosear v. Railroad Commission (1922) 189 Cal. 228, 207 Pac. 903. 
11 Apparently this terminology takes its origin from the fact that at Common 
Law only courts of record had power to punish for contempt. See infra note 30. 
12 (1916) 172 Cal. 407, 156 Pac. 491. 
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United States Supreme Court ; and there appears to be no arbitrary gov- 
ernment of men and not of laws in the State within these orbits of 
power.'® For in the background, or in the shadows as it were, still re- 
mains the sanction of judicial review of excessive administrative action in 
the event the machinery set up invades fundamental rights. 

Other States—particularly Louisiana and Oklahoma—have enacted 
similar legislation with respect to public service or railroad commis- 
sions.'* And in Missouri the State Supreme Court has held that a county 
board of equalization of tax assessments has power to punish a contu- 
macious witness, not as a court, but as an arm of ‘‘the legislative depart- 
ment of the State government.’’"5 Authorization of such powers upon 
notaries may conceivably be sustained on the ground that such officers 
are an arm of the judiciary.’* In the State of Georgia the Supreme 
Court sustained contempt powers conferred by the Legislature upon a 
board of police commissioners ;!7 while in North Carolina a similar 
authority was conferred and sustained to the State Industrial Accident 
Commission.1* While it is recognized that the greater number of the 
several States adhere to the federal practice of non-delegation of powers 
to punish for contempt, particularly as set forth in the old Indiana deci- 
sion of Langenberg v. Decker,!® decided before the Brimson Case, suffi- 
cient contra practice has been indicated to show that ‘‘due process’’ of 
law is nonetheless satisfied with such a practice, and that no Supreme 
Court upset is possible on the basis of a resulting federal question. Such 
discussion, it is hoped, is pertinent to the inquiry whether the Brimson 
Case practice could, under constitutional sanction, be altered at the 
present time. In the light of this State procedure, and in view of the 
fact that ‘‘due process’’ is identical in meaning in both the Fifth and 
Fourteenth Amendments, an affirmative answer can be given. If a 
negative answer be given, then the entire State practice predicated upon 
Dreyer v. Illinois would have to be overthrown, which would have such 
far-reaching consequences in the governmental structure, and would so 
upset the relations of Supreme Court and State experiments, as to be 
unthinkable. Moreover, in view of the fact that unlike the Federal Con- 
stitution, these State constitutions contain express prohibitory provisions 
against the exercise of commingled powers of government, it is readily 
perceived that a stronger case for a similar federal practice of confer- 
ring powers to punish for contempt “upon administrative agencies ean be 
made out should the question again be legislatively presented to the 
Supreme Court. Analytically and realistically, inasmuch as administra- 
tive boards often perform purely judicial functions—or ‘*quasi-judicial”’ 
functions in the terminology of the older judges of another generation— 
particularly when they render decisions of specific or concrete applica- 





18 This practice is still ey to. Cf. 6 Calif. (2d) 557. 
14La. Const. Art. VI, sec. 4 (1912); (Pub. Service Commission); Oklahoma 
(1931) Const. Art. IX, sec. 19 (Compensation Comm.). 
15 (1911) 236 Mo. 665, 139 S. W. 376, In re Sanford. 
16 (1927) Noell v. Bender, 317 Mo. 302, 295 S. W. 532. 
17 Plunkett v. ——s (1911) 136 Ga. 72, 70 S. E. 781. 
18 In re Hayes (19 a tec ae 156 S. E. 791. 
19 (1892) tt Ind. 471, 31 N. E. 190. 
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tion, there is nothing inherently harmful in their being empowered, in 
certain limited circumstances, to make use of the heretofore exclusively 
regarded judicial power, namely, to punish for contempt. Especially 
would this be true of an administrative organ of such quality as the 
Interstate Commerce Commission, ‘‘appointed by law and informed by 
experience.’’ It is submitted, then, that the Harlan dictum in the Brim- 
son Case sprang from an era in constitutional thinking where the abso- 
lute and inflexible were dominant categories, whereas 45 years of ex- 
perience in the affairs of modern complex government since then have 
indicated some rather serious doubts on that score. And in concluding 
this line of thought, it may not be inapropos to remind my legal breth- 
ren that since 1937 it has not been the fashion to declare acts of Con- 
gress unconstitutional, as seen not only in decisions of our highest federal 
Court, but also in statutes of the Congress making it difficult for private 
litigants alone, without federal governmental intervention, to present 
the issues of constitutionality of federal laws and regulations.”® Thus if 
a federal statute or amendment were now enacted conferring upon our 
noble Interstate Commerce Commission, under certain- limited cireum- 
stances, authority to punish for contempt, the ponderables would likely 
outweigh the imponderables. 


Contempt Powers No LoNGER ExcLusiIvELY JUDICIAL. 


Since the Brimson decision of 45 years ago, other trends have ap- 
peared in our constitutional thinking, as brought to light in decisions of 
the Supreme Court prior to 1937, which have further made us less dog- 
matic that contempt powers could not be conferred upon other than 
judicial bodies. At the time Justice Harlan wrote, in 1894, there had not 
been elaborated by the Court the later conception of the power of con- 
tempt as ancillary to a legislative function of either or both Houses of 
Congress. Harlan himself in the Brimson opinion appeared to restrict 
this auxiliary power to the right of ‘‘either House’’ to punish ‘‘disor- 
derly behaviour upon the part of its members, to compel the attendance 
of witnesses and the production of papers in election and impeachment 
cases, and in cases that may involve the existence of those bodies.’’™* 
But much water has flowed under the judicial mill since 1894 in formu- 
lation of the conception that in order to obtain information for pro- 
posed legislation, both Houses of Congress have wide powers, ancillary 
and auxiliary, to punish recusant parties for contempt, by summary 
methods, without invoking the slower processes of the criminal law. In 
McGrain v. Daugherty,”” in Barry v. United States ex rel Cunningham,” 
and in Jurney v. McCracken, this conception of ancillary power to pun- 
ish for contempt in connection with legislative functions is elaborated, 


20 Pub. No. 352, 75th Cong. Ch. 754, Ist sess. 
21 Justice Harlan quoted two older cases—Anderson v. Dunn, 6 Wheat. 204 and 
Kilbourn v. Thompson, 103 U. S. 168. 
22 (1927) 273 U. S. 135. 
28 (1929) 279 U. S. 597. 
24 (1935) 294 U. S. 125. 
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renned, and applied to concrete instances.2> This recognition by the 
Court of the existence of summary methods such as contempt powers in 
other than judicial bodies, though predicated upon historical analogies, 
is a break-away from the heretofore rigid conceptions of non-comming- 
ling of divided powers of government, and is therefore symptomatic of 
the ‘‘withering away’’ of the older and inherited outlook in these rela- 
tionships. 

The entire problem becomes further enmeshed with the nature of 
the relationship that certain important federal administrative agencies 
sustain with reference to the legislative branch, the Congress. If these 
agencies themselves are executing legislative policies rather than execu- 
tive, and are but cogs in the great wheel of legislation in the Ezekielian 
sense, why may they not equally with their creator have similar sum- 
mary powers of enforcement, in order to obtain information as well as to 
enforce their orders, and especially the former—the incipient stage of 
administration? Have we here also in our constitutional thinking the 
formulation of another concept or label with which our Court will even- 
tually sustain, under safeguards, conferring of contempt powers upon 
federal administrative agencies? Have we here the recognition in our 
juridical outlook of Maitland’s philosophy that ‘‘law is a seamless web,”’ 
with lip service still given to the triune conception of government, but 
actual practice permitting its violation due to the ‘‘necessities of gov- 
ernment?’’ In any event, in Rathbun v. United States,2 in 1935, the 
Court in order to prevent arbitrary Presidential removal of a member of 
the Federal Trade Commission was forced into the formula that this 
Commission was to be catalogued not as an arm of the Executive branch 
of government, but rather of the Legislative, carrying into effect legis- 
lative policies; being performed without Executive leave, it had to be 
free from executive control. Similar reasoning may be applied to the 
work of the Interstate Commerce Commission, pioneer of all adminis- 
trative offspring. If, then, these important federal agencies are engaged 
in the performance of legislative policies, as well as the execution often- 
times of legislative functions, can it not be said that as ancillary to these 
powers and duties, the Congress might validly confer upon them the 
summary power to punish for contempt, without invoking as is now the 
practice, the aid of the federal judiciary. The inevitable ‘‘rise and 
fall’’?? of Constitutional doctrines, as already enunciated in this re- 
stricted field, but to be found also elsewhere in constitutional doctrine 
and thinking,?* would seem to furnish an affirmative answer to the ques- 
tion whether constitutionally the authority can be conferred? The re- 
maining question is, Should the practice followed since the Brimson 





28On the whole matter, cf. Landis, “Constitutional Limits on Congressional 
Power of Investigation,” 40 Harv. L. Rev. 153, and Potts, “Power of Legislative 
Bodies to Punish for Contempt,” 74 Univ. of P. L. Rev. 691, 780. 

26 (1935) 295 U. S. 602. ‘ : 

27Sharp, “Movement in Supreme Court Adjudication—A Study of Modified 
and Overruled Decisions” (46 Harv. L. Rev. 361, 593, 793) 1933; and cf. my discus- 
sion, “The Mirage of Constitutionalism” (1935) 29 Ill. L. Rev. 608. _ 

28 In “Streamlining the Constitution” (1939) New York University Law Quar- 
terly Rev. I endeavored to point out these tendencies. 
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Case now be altered? This is obviously a question of Congressional 
policy. 


ADVISABILITY OF CONFERRING CONTEMPT PowERs UPON 
Tue INTERSTATE COMMERCE COMMISSION. 


Bound up with this question of advisability or policy, is a broader 
one, namely, Should the powers of administrative agencies in so far as 
they are judicial be divorced and conferred upon the courts? Stated 
otherwise, should administrative boards and commissions continue to be 
prosecutors, triers of fact, and judges at the same time? If not, if there 
is a strong current to deprive them of judicial powers already exercised, 
then at the same time now to urge that they be given additional so-called 
judicial powers to punish for contempt does not come at an opportune 
time or with good grace. It is matter of common knowledge in the 
legal profession that in 1936 a Committee of the American Bar recom- 
mended a divorce of judicial power from the fact-finding functions of 
administrative agencies in general. Later a separate Administrative 
Court System in the Federal scheme was likewise advanced by a similar 
Committee, modelled somewhat after the Droit administration of the 
French practice. Thus far, however, no changes have occurred in the 
realm of practice embodying these proposals. Like the work of Lord 
Chief Justice Hewart in his ‘‘The New Despotism,’”® likely we are now 
only in the stage of discussion, with action, if any, yet to come. Until 
such eventuation, it is idle to speculate and one must deal with realities 
as they exist. Nonetheless, granting the advisability of separation of 
judicial from fact-finding functions, the method of contempt to obtain 
evidence, compel appearance of witnesses, etc., could still be validly con- 
ferred and practiced as separate and antecedent to the actual work of 
decision on the law or jurisdiction, the latter functions of which are 
still today usually subject to judicial review. I find, therefore, no diffi- 
culty with the proposals advanced by the American Bar Committee or 
their accomplishment as reforms. 

It must not be forgotten that at the Common Law courts not of ree- 
ord had no power to punish for contempt.*° Hence, it is incorrect to 
generalize by saying that the power to punish for contempt was essen- 
tially a judicial power inherent in all courts. And we have already 
seen that Parliament, the Houses of Congress, and the several State Leg- 
islative bodies likewise have been held to possess this power. Therefore, 
it would seem to follow that conferring it also, in limited fashion upon 
administrative tribunals of paramount importance in the Federal 
scheme, in their investigatory and incipient functions, where judicial 
functions are actually being performed, would not necessarily result in 
the delegation of a purely judicial power. And performing at the same 
time also legislative functions in carrying out policies of legislation, 
where information is vitally necessary to be acquired summarily without 


29 Published 1929. 
80 Oswald, “Contempt of Court,” (3d ed. 1910), pp. 5, 11-12. 
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delay, would seem to argue further for the advisability of possession of 
such powers. Certainly, the stage in the constitutional sense is set for 
this attempt. 

But to confer broadly upon all types of federal administrative 
agencies in various forms of legal existence from the amoeba upward, 
would appear in my judgment to be an unwise step; if at the Common 
Law only the more important courts—those of record—were permitted 
this power, obviously only the more important administrative tribunals 
should be so entrusted—if Congressional policy were so disposed. For 
enmeshed with this problem of policy now under consideration is the 
larger one, of great public importance, namely, whether potentialities of 
tyranny and arbitrary action by bureaucrats—‘‘a government of men, 
not of laws’’—would be increased rather than lessened through impo- 
sition of this added power to punish for contempt, if indiscriminately 
granted to all types of administrative agencies without safeguards. On 
this score it has been well said: 

‘*Bureaucracy is no more to be trusted to inquire generally into 
the private affairs of citizens today than in the times of Wilkes and Otis; 
even though bureaucracy is a part of the Republican government. ’’®! 

The petty abuses which might result from an incompetent personnel 
found in the lower officials of government*®? would clearly militate against 
- blanket conference of such wide powers of contempt over the affairs of 
persons and corporations subject to the veritable host of our present-day 
administrative agencies. I am not prepared, therefore, to argue for 
blanket imposition of such power upon all forms of administrative 
bodies; in fact, I should the rather vigorously oppose it. On the con- 
trary, I do, however, believe that such authority may safely be conferred 
upon the Interstate Commerce Commission, but restricted to the incipient 
steps of administration, namely, that of eliciting testimony. Any sub- 
sequent steps, such as enforcement of orders of the Commission other 
than those arising out of the investigatory function, should require the 
safeguards, if not the checks, of the judicial process in courts of justice. 
Here I confess myself to be the victim in the web of ‘‘ pricking lines of 
approach’’ in legislative reforms, proceeding cautiously through trial 
and effort in the laboratory of governmental experiment. To this extent, 
then, the rule of practice as laid down in the Brimson Case—Harlan’s 
dictum notwithstanding—would be changed. That it be constitutionally 
possible, I think has been established to the satisfaction of our present 
dynamic era; whether it should be, must depend upon matters of judg- 
ment and policy as reflected in the enlightened work of this Association 
and incorporated into statute. 





81 Dutt, “Fascism and Social Revolution” (1935) 2d ed., p. 245. 

82 Handler, “Constitutionality of Investigations by the Fed. Trade Comm.” 
(1928) 28 Col. L. Rev. 708; eT a oe asenenuann on Adminis 
strative Power of Investigation,” (1934) 
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Ivé It has been an unusually busy year due to the very long session of 
rd, Congress and the legislation affecting transportation. The office has 
ion endeavored to keep in touch with all matters concerning which the mem- 
ted bers have been interested, and has kept the Committee on Reorganization 
als of the Interstate Commerce Commission of the Association supplied with 
‘or current data regarding, primarily, the reorganization of the Commission 
the and, incidentally, other legislative proposals bearing on the Commission’s 
of activities. 

en, It is our recommendation that there should be created a Legislative 
DO- Committee, whose duties it will be to analyze proposed legislation and 
ly make recommendations to the Executive Committee. This is imperative, 
On in our opinion, in view of the pending legislation in Congress. 

The office has continued to send out data to the State Regional Com- 
ito mittees who are charged with the duty of investigating the qualifications 
1S 5 of applicants for admission to practice before the Commission, as it has 

for the past several years. This is a very important function, and we are 
rel pleased to report that the committees have responded exceptionally well 
st to our requests for reports. 
of There have been nine issues of the JouRNAL since the last meeting. 
ay The bulk of the editorial work has fallen upon our President, Mr. 
or Clarence A. Miller, who has served as a member of the Board of Editors 
ve for the past few years, and who deserves the thanks and commendation 
n- of every member of the Association. The mechanics of the Journal, as 
ed usual, have been handled by the Executive Secretary. 
nt Owing to vacancies on the Interstate Commerce Commission during 
b- the past year no chart showing the set-up of the Commission has been 
er issued. However, Mr. W. C. Wertenbruch, Assistant to the Director of 
he the Bureau of Finance, who has been gracious enough to prepare these 
e. charts in the past, has consented again to work up a new chart indicating 
of the changes now in effect by reason of the recently reorganized Commis- 
al sion. Copies of the chart will be distributed to the members of the 
It, Association within the next couple of months. We have had many re- 
Ss quests for another of these valuable charts during the current year. 
ly Subscriptions to the Journal have brought in additional income in 
nt the sum of $162.25, and advertising has been sold to the extent of $49.00. 
g- Much credit is due to Mr. Warren H. Wagner, and his Committee 
m on Education for Practice, for the excellent work done in connection 


with the Outline of A Study Course in Practice and Procedure before 

the Interstate Commerce Commission. This pamphlet was distributed 
” gratis to each member of the Association, and, in addition, 222 copies 
‘> have been sold at 25c each, making a total of $55.50 received from the 
sale of same. 223 copies of the Selected Reading List, which was also 
prepared and distributed last year, have been sold during the current 
year at 25¢ each, or $55.75. The money received for these booklets has 
been deposited in the general funds of the Association. 
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Mr. Wagner, personally, devoted a greaf deal of time to the prepara- 
tion of these pamphlets, which have been recognized by many members 
as of inestimable value. Every member of the Association is indebted 
to Mr. Wagner for his efforts in this connection. 

In addition to the above, hundreds of members have taken the op- 
portunity to call upon the office for special services in the nature of 
Commission decisions, rulings, orders and other data issued by the 
Interstate Commerce Commission, as well as other Governmental Agen- 
cies. These requests are welcomed and to the extent of our ability every 
one has been complied with promptly. 

This report would be incomplete without expressing our thanks to 
the officers and members of the Association for their patience and con- 
sideration during the past year. More interest has been shown in the 
Association than at any time in its history. This is, we believe, proven 
by the fact that we have the largest membership since the inception of 
the Association, 2,110 members as of June, 1939. 

The future cooperation of the members is earnestly solicited. 


Respectfully submitted, 


Muvron P. Bauman, Secretary 
Saran F. McDonouen, Ezecutive Secretary 





1. C. C. PRACTITIONER REINSTATED 


The I. C. C. has granted full reinstatement to Earle Herbert 
Bogardus as a registered practitioner. Bogardus was granted proba- 
tionary reinstatement on July 5, 1938, for a period of one year, on con- 
dition that before the expiration of that period he would make a showing 
to the Commission that his conduct, both privately and professionally, 
had in all respects been proper and ethical. Bogardus complied with 
these requirements. 





OPERATING VICE PRESIDENT OF AAR 


At a meeting of the Board of Directors of the AAR, on September 
15th, Mr. C. H. Buford, General Manager of the Western Lines of the 
Chicago, Milwaukee, St. Paul & Pacific Railroad, at Seattle, Washing- 
ton, was elected Vice President in charge of the Operations and Main- 
tenance Department, to succeed the late J. W. King. Mr. Buford has 
served the Milwaukee as Civil Engineer, Trainmaster, Division Super- 
intendent, General Superintendent and General Manager. 





RAILROAD RETIREMENT BOARD APPOINTMENT 


The nomination of Hon. Lee M. Eddy, of Missouri, to succeed him- 
self as a member of the Railroad Retirement Board for a term of five 
years from August 29, 1939, was confirmed by the Senate on August Ist. 
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REPORT OF SPECIAL COMMITTEE ON THE UNAUTHORIZED 
PRACTICE OF THE LAW 


The Special Committee on the Unauthorized Practice of the Law 
submits this report for the year 1938-39 to the Executive Committee of 
the Association of Practitioners before the Interstate Commerce Com- 
mission. 

The Special Committee has not been asked during the past year to 
attend any conferences with the Committee on the Unauthorized Prac- 
tice of the Law, of the American Bar Association. So far as the Special 
Committee is aware, there have been no complaints made to this Com- 
mittee of the American Bar Association regarding practitioners before 
the Interstate Commerce Commission. 

Congressman O’Toole of New York introduced in the House on 
March 6, 1939 House Bill 4798, entitled ‘‘A Bill to prevent and make 
unlawful the practice of law before Government departments, bureaus, 
commissions, and their agencies by those other than duly licensed at- 
tornevs at law.’’ No action was taken by the House respecting this bill. 

There have been some interesting developments connected with 
practice before administrative tribunals that deserve more than passing 
comment. 

The Governor of Ohio on June 6, 1939, approved an Act which pro- 
vides that any person who is a regular salaried employee of the person, 
firm, or corporation directly concerned, or a chamber of commerce in 
matters of a general character in which the majority of their members 
are directly concerned, and who shall manifest to the satisfaction of the 
commission (the Public Service Commission of Ohio) that he is pos- 
sessed of the necessary qualifications to enable him to render valuable 
service before the Ohio commission and is otherwise competent to ad- 
vise and assist in the presentation of matters before the commission inci- 
dent to the transportation of passengers or property and facilities per- 
taining thereto, shall be permitted to appear before the Public Utilities 
Commission of Ohio in the determination of transportation matters in- 
volving questions of fact only. 

This statute is a recognition by the Legislature of Ohio of the part 
that non-lawyers may rightfully take in proceedings before regulatory 
tribunals involving factual questions. 

A most interesting decision is the decision of February 23, 1939, 
of the Court of Common Pleas of Philadelphia, Pennsylvania, in a 
proceeding instituted on behalf of the Philadelphia Bar Association 
against corporations known as the Motor Carriers Service Bureau, Inc. 
a Pennsylvania corporation, and the Tax Service Company, a Delaware 
corporation, and James H. McGurk. individually, trading as the Motor 
Carriers Association and as an officer of these two corporations, and G. 
A. Bruestle, individually and as an officer of these two corporations. 

The court referred to the prevalence of the unauthorized law prac- 
tice and reviewed cases that deal with suits brought to restrain the 
practice of law by laymen. The court made the following statement 
gg appearances before the Public Utilities Commission of Penn- 
sylvania : 
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before it corporations that it found were engaged in the practice of law. 


“I am of the opinion that ey ge in proceedings and hearings be- 
ou 


fore the Pennsylvania P. U. C. s the exclusive prerogative of the dul 

admitted lawyer. It is true that the utility commission 4 nota court of record 
but is an administrative agency of the legislature, with only quasi-judicial func 
tions (Commonwealth ex rel. vs. Benn, Pa. 421 (1925); Metropolitan Edj- 
son Co. vs. Public Service Comm., 127 Superior Ct. 11 (1937) ), and that strict 
tules of evidence are not to be applied to hearings before the commission: 
Schuylkill Ry. Co. vs. Public Service Comm., 268 Pa. (1920); Hoffman vs. Pub- 
lic Service omm., 99 Superior Ct. 417 (1930). ***** | am satisfied that the 
lawyer's expert ape g! of the rules of evidence is needed to insure the 
Proper administration of justice before the commission. The examination of 
witnesses and the preparation of a record for appeal can be conducted well only 
by men trained in the rules of evidence and ab e to find and construe the sta- 
tutes and decisions relating to the questions at issue.” 


But the Special Committee desires to call particular attention to 


what the Court said respecting appearances by individuals before the 
Interstate Commerce Commission : 


“As to the appearance before the Interstate Commerce Commission by de- 
fendant Bruestle, secretary and employee of Motor Carrier Service Bureau, Inc., 
I am of the opinion that his continued practice there should not be enjoined 
by me. Although ordinarily, as | have said, to insure competency and answer- 
ability, practice before an administrative body such as the Interstate Commerce 
Commission should be confined to attorneys at law, that rule need not be ap- 
plied in the case of a tribunal which regulates its own bar and by examination 
endeavors to ascertain the ability and character of those who appear before it. 
A proper regard for the prerogatives of an important Federal administrative 
tribunal should prevent the issuance of an injunction restraining one from do- 
ing precisely that which such a tribunal has seen fit to authorize him to do. 
Compare Public Service Traffic Bureau, Inc. vs. Haworth Marble Co., 40 Ohio 
App. 255 (1931) with People vs. Goodman, 366 Ill. 346, and Clark vs. Austin, 340 
Mo. 467 (1937). See the cases collected in 111 A. L. R. 19, 32-35 (1937); Robin- 
son, Appearances of Laymen in a Representative Capacity Before Administra- 
tive Bodies, 5 Law & Contemp. Prob. 89 (1938); Moon, Unlawful Practice before 
Industrial Commissions, 35 Mich. L. Rev. 442 (1937). The — remedy 
is to seek for an amendment by the commission of its rules of admission to its 


r. 

“| therefore do not enjoin Bruestle from advertising in this Commonwealth 
that he is qualified to appear before the Interstate Commerce Commission. 
Nevertheless, just as defendant corporations cannot practice before the Public 
Utility Commission by employing a lawyer to appear for their customers, so 
also they are not permitted to hold themselves out as ‘Interstate Commerce 
consultant’, even though one officer may be qualified to do so personally, nor 
will defendant corporations be permitted to engage Bruestle or any other person 
to appear for their customers before the Interstate Commerce Commission.” 


Continuing the court said : 


“*** The defendant, Bruestle, is not enjoined from preparing such docu- 
ments for his own clients, as he is duly authorized to practice before the Inter- 
state Commerce Commission, but defendant corporations are restrained from 


pao ny oy anyone, including Bruestle, to prepare documents for their custo- 
r filing before the Interstate Commerce Commission.” 


mers 





It must be borne in mind that the Court of Common Pleas here had 
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The Rules of Practice of the Interstate Commerce Commission forbid 
practice by corporations and firms (Rule I-B (1) ). 

This decision seems to us to be significant as showing that the court 
recognizes that the Interstate Commerce Commission alone has the power 
and the right to determine the fitness and qualifications of those who 
practice before it. 

The court does not refer to the decision of the United States Su- 
preme Court in Goldsmith vs. Board of Tax Appeals, 270 U. S. 117, al- 
though the decision recognizes the principle announced by the Supreme 
Court in the Goldsmith Case that an administrative tribunal, dependent 
of course upon the language of the statute creating it, has the power 
to determine who may be permitted to practice before the Commission. 
The Court in the Goldsmith Case said (pp. 122-123) : 


“*** Our view, on the contrary, is that so necessary is the power and so 
usual is it that the general words by which the Board is vested with the au- 
thority to prescribe the procedure in accordance with which its business shall 
be conducted include as part of the procedure rules of practice for the admis- 
sion of attorneys.*** The rules adopted by the Board provide that ‘the Board 
may in its discretion deny admission, suspend or disbar any person.’ But this 
must be construed. to mean the exercise of a discretion to be exercised after 
fair investigation, with such a notice, hearing and o specreeny to answer for 
the applicant as —— oa due process. Garfield vs. United States, ex rel. 
. alding, 32 Ap ye 153, 158; United States ex rel. Wedderborn vs. Bliss, 

App. D. C. 485; Phillips vs. Ballinger, 27 App. D. C. 46, 51.” 


Practitioners before the Interstate Commerce Commission must 
continue to insist that the Interstate Commerce Commission alone has 
the power to determine who may appear and practice before it in a 
representative capacity. The Commission is in a much better position 
than Congress or the courts or any Bar Association to prescribe the quali- 
fications of those who practice before it. The amendments to the Com- 
mission’s Rules of Practice relating to admission to practice before the 
Commission that have been made in the last decade, show that the Com- 
mission recognizes the responsibility in this regard that attaches to it. 


Respectfully submitted, 


Kart D. Loos, 

Louis G. CALDWELL, 
CHARLES E. HOCHSTEDLER, 
Evmer A. SmIra. 





GOVERNMENT TAKES OVER BRITISH RAILROADS 


The Ministry of Transport on September Ist, took over control of all 
railroads in Great Britain. The announcement said that a Railway 
Executive Committee, consisting of the heads of the railroads concerned, 
will cooperate in administering the industry under the auspices of the 
Ministry of Transport. 















Interstate and Intrastate Transportation 
Via Motor Vehicle 





Division 5 of 1. C. C. Renders Important Decision Respecting Juris- 

diction Over Motor Vehicle Operations Confined To Single State— 

Discusses Intra and Interstate Transportation-——Chairman Eastman 
Reluctantly Concurs. 





Eprrors’ Note—In Docket MC-86768—William E. Rush Common Carrier Appli- 
cation (decided August 9, 1939) Division 5 of the I. C. C. (Commissioners Eastman, 
Lee and Rogers) handed down an important opinion with respect to the jurisdiction 
of the I. C. C. over motor carriers operating wholly within a single State, the ma- 
terial and relevant parts of which are here printed in full, because of its interest and 
importance to the members of this Association. aie 

Attention is also called to a discussion of this subject in Tarnay, Methods For 
Differentiating Interstate ro From Intrastate Transportation, 6 Geo. 
Wash. L. Rev. 553-647 (June, 1938). 





REPORT OF THE COMMISSION 
DIVISION 5, COMMISSIONERS EASTMAN, LEE, AND ROGERS BY DIVISION 5: 


No exceptions were filed to the order recommended by joint board 
_ 49, to which this matter was referred, but we stayed the recommended 
order. 

By application filed March 29, 1937, as amended, William E. Rush of 
Mackay, Idaho, doing business as Rush Transportation, sought a certi- 
ficate of public convenience and necessity, authorizing operation as a 
common carrier by motor vehicle, in interstate or foreign commerce of 
ore and concentrates from mines at or near Patterson, Forney, Stanley, 
Galena, Leadore, Gilmore, and Salmon, Idaho, to Mackay, Pocatello, and 
Blackfoot, Idaho, and of machinery and mine supplies from Mackay, 
Pocatello, and Blackfoot, to said mines, over the following routes: 


Since about 1926 applicant has occasionally transported a few com- 
modities between points in the considered territory. His present oper- 
ations, which have been conducted regularly, were inaugurated about 
April 1, 1936, when he purchased another truck line operating between 
the same points. These operations, up to the date of the hearing, had 
consisted in the hauling of ore and concentrates from the Ima Mines, near 
Patterson, to the rail station at Mackay, from which point the ore moves 
generally to points outside of Idaho over the lines of the Union Pacific 
Railroad Company. On return trips from Mackay, applicant has trans- 
ported machinery and supplies to the mines, and occasionally he has 
transported machinery and supplies from Pocatello and Blackfoot to the 
mines. The machinery and supplies moved to these points by rail, gen- 
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erally from points outside the State. Some of the traffic which applicant 
has picked up at Pocatello and Blackfoot is said to have been billed to 
the mines. 

Applicant’s operations to date have been performed under a con- 
tract with the Ima Mines Corporation of Patterson Creek, Idaho, under 


- which contract applicant is required to load the ore and concentrates at 
9 the mine and reload the same into suitable cars on the tracks of the rail 
in carrier at Mackay. Applicant issues a receipt for the ore when he loads 


it at the mine, and at the rail station, a bill of lading is issued for the 
rail movement to the interstate destination. The contract between appli- 
cant and the mining corporation also provides for the hauling of ‘‘all 
supplies and equipment of whatever nature’’ as may be tendered by the 
corporation, from Mackay to the mines, but is silent as to any hauling 
to and from Pocatello and Blackfoot. 

Although he has filed this application, applicant tahee the position 
that he does not require authority from us in order to carry on the pro- 
posed operations, because, as he contends, the transportation in which 
he has been engaged, and that which he proposes, is in intrastate com- 
merce. We have thus presented a question of jurisdiction which we shall 
proceed to discuss in the light of its importance and bearing on other 
similar proceedings, where motor vehicle operations are confined within 
the boundaries of a single State and conducted under circumstances par- 
alleling those considered herein. 

In Surles Contract Carrier Application, 4 M. C. C. 488, we con- 
sidered the question of whether the distribution of merchandise by truck 
to retail stores within the city of Houston, Tex., for the Great Atlantic 
and Pacific Tea Company, which merchandise had moved thereto by rail 
from points outside Texas, was in interstate or intrastate commerce. It 
appeared that most of the merchandise was stored in the warehouses of 
the Tea Company at Houston, pending distribution, although in some 
instances the merchandise had been trucked direct from cars to stores in 
Houston. However, in those instances, the evidence did not definitely 
establish that the merchandise had been shipped to Houston from inter- 
state or foreign points. 

We concluded that the operations there considered had not been 
shown to be in interstate or foreign commerce, on the authority of 
Atlantic Coast Line R. Co. v. Standard Oi Co. of Kentucky, 275 U. 8. 
257; Gulf, C. & 8. F. Ry. Co. v. Texas, 204 U. 8. 403, and other decisions 
. of the Supreme Court!; Atlantic Coast Line R. Co. v. Standard Oil Co. 
of New Jersey, 12 Fed. (2d) 541; Goldsboro Chamber of Commerce v. 

Atlantic Coast Line R. Co., 91 I. C. C. 395; Albany Perforated Wrapping 

Paper Co. v. New York Central R. Co., 174 I. C. C. 707, and others of 
our reports which had to do with further movements of traffic after the 
completion of one contract of transportation, and generally in the form 
. Of local distribution from a consignee’s general stock. These cases are 
; typified by the decision of the Supreme Court first cited above, which con- 
cerned intrastate movements of petroleum oils by railroad from Tampa, 


1Chicago, M. & St. P. Ry. v. State of Iowa, 233 U. S. 334; American Steel & 
Wire Co. v. Speed, 192 U. S. : Public Utilities Comm. of Kansas v. Landon, 249 
U.S. 236; and Minnesota v. Blasius, 290 U. S. 1. 
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Port Tampa, and Jacksonville, Fla., which were originally transported 
thereto by tank steamers from points without the State, and, prior to the 
intrastate movement, stored for varying periods in storage tanks or ware- 
houses of the Oil Company. In holding the movements within Florida 
to be intrastate, the Court said: 


There is no destination intended and arranged for with the ship carriers at any 
point beyond the deliveries from the vessel to the storage tanks or tank cars of the 
plaintiff. * * * plaintiff's whole plan is to arrange deliveries of all of its oil pur- 
chases on the seaboard of Florida so that they may all be there stored for convenient 
distribution in the state to the 123 bulk stations and to fuel oil plants in varying 
quantities according to the demand of the plaintiff's customers, and thence be dis- 
ane to subordinate centers and delivery stations, and this plan is being carried 
out y. 


By way of distinguishing the proceeding there under consideration 
and the decisions referred to, which we there found controlling, from 
decisions cited by applicant therein, which were based wholly or partly 
upon facts showing the intention with which shipments were made, we 
said: 


So far as concerns the intentions of the parties, shipments to a distributor are 
ordinarily characterized by the fact that a further movement of any definite part 
to any particular person or place or at any particular time, is not contemplated. 
On the contrary, the goods are intended to become and do become a part of the 
distributor’s general stock. 


The facts in the instant case are substantially different from those 
in the case just considered. From the time the movement of the ore is 
commenced, it is intended for an interstate destination and is carried by 
applicant by truck and loaded by him into cars at the rail station in 
furtherance of that intention. Yet applicant’s participation in the move- 
ment of the ore is performed under a contract entirely separate and dis- 
tinct from the bill of lading under which the rail movement of the ore is 
earried out. It is clear that there are no joint arrangements between ap- 
plicant and the rail carrier for the continuous movement of the traffic 
to and from the mines, on the one hand, and the interstate destinations, 
on the other. 

In determining the question, we may appropriately consider the 
holdings of the Supreme Court and our own decisions in similar questions 
under Part I of the Interstate Commerce Act. Most of these decisions 
were in controversies over whether intrastate or interstate rates were 
applicable. Prior to the Court’s decision in Southern Pac. Term. Co. v. 
Interstate Commerce Commission, 219 U. 8. 498, in a few reports? we 
found that a shipper might use a combination of an interstate and intra- 
state rate and thus avoid higher charges incident to through interstate 
movement by consigning a shipment to himself at an intermediate point, 


2Morgan v. Missouri K & T Ry. Co., 12 1. C. C. 525; Wood Butter Co. v. 
Cleveland, C. C. & St. L. Ry 
H.& S. A. Ry. Co., 20 1. 


3 &*,¥ I. C. C. 374; Big Canon Ranch Co. v. Galveston. 
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there paying the charges, taking possession and reshipping the car on 
local rates to its real destination. Thus in Wood Butter Co. v. Cleveland, 
C., C. & St. L. Ry. Co., supra, we said: 


It is well settled that a shipper has the right to consign a shipment to a given 

int, pay charges upon it, assume custody, and take possession of the property, and 

ater reship it to another point under rates lawfully applicable to such shipment. 
Citing Morgan v. Missouri K. & T. Ry. Co., supra. 


These holdings appear to have been, perhaps mistakenly, influenced 
by the Supreme Court’s decision in Gulf, C. & 8S. F. Ry. Co. v. Texas, 
supra. This case is well worthy of consideration since it has been fre- 
quently cited in support of the view that the contract of shipment is 
controlling and not the nature of the commerce, as shown by the intent 
with which a shipment is made. In that case, the Hardin Grain Company 
had contracted to sell two cars of corn to the concern of Saylor & Burnett 
at Goldthwaite, Tex. The Hardin Grain Company, at the time of making 
the contract, did not own the corn. However, it was able to secure it 
from the Harroun Commission Company at Kansas City, Mo., which, 
prior thereto, had purchased the corn at Hudson, 8S. Dak., for delivery 
to itself f. o. b. Texarkana, Tex., after inspection and sacking at Kansas 
City. About a week after the arrival of the corn at Kansas City, the 
Harroun Commission Company sold it to the Hardin Grain Company for 
delivery at Texarkana. At the time of the sale, the Harroun Commis- 
sion Company was not aware of the ultimate destination of the corn and 
was not advised that the intended destination was Goldthwaite until it 
was furnished with blank bills of lading by the Hardin Grain Company, 
with instructions to have the Harroun Commission Company’s agent at 
Texarkana take possession of the corn at Texarkana and rebill it on 
separate bills of lading to Goldthwaite. Payment for the corn was not 
made by the Hardin Grain Company and it did not acquire title thereto 
until the corn arrived at Texarkana, when the original contract of trans- 
portation had been completed. The Supreme Court held that the trans- 
portation from Texarkana to Goldthwaite was intrastate, but as it later 
observed in Texas & N. O. R. Co. v. Sabine Tram Co., 227 U. S. 111, in 
commenting on the prior decision : 

This court affirmed the judgment and decided that the contract between the 
Hardin Grain Company and the Harroun Commission Company was completed in 
accordance with its terms when the corn was delivered to the Hardin Company at 
Texarkana. “Then, and not until then,” it was said, “did the Hardin Company have 
full title to and control of the corn, and that was after the first contract of transpor- 
tation had been completed.” Then and not till then we may say did the Hardin 
Company acquire the means of fulfilling its contract with Saylor and Burnett; and 
then, and not till then, did it start to fulfill its contract with Saylor and Burnett. 


The fact that our early holdings as to whether commerce was inter- 
state or intrastate when two separate contracts of shipment were 
involved, were influenced by Gulf, C. & 8. F. Ry Co. v. Texas, supra, 
appears from our findings in Big Canon Ranch Co. v. Galveston, H. & 8. 
A. Ry. Co., 20 I. C. C. 523. That proceeding involved the reasonableness 
of rates made by a combination of an intrastate rate on sheep from 
Dryden and Sanderson, Tex., to Fort Worth, Tex., and an interstate rate 
from Fort Worth to Soldani, Okla., the ultimate destination of the sheep. 
The complainant had consigned the sheep to its agent at Fort Worth, at 
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which point the sheep were unloaded, fed, watered, reloaded into cars, 
and reconsigned to Soldani, under a separate bill of lading. We said: 


The facts disclosed by the record bring this case clearly within the rule an- 
nounced by the Supreme Court of the United States in Gulf, C. & S. F. Ry. Co. v, 
Texas, 204 U. S. 403. As noted, the freight charges up to Ft. Worth were paid at 
that point. The property was delivered into the possession of the shipper, and a new 
contract with another carrier for transportation of the sheep to Soldani, was executed. 
Although it was undoubtedly the intention of the shipper to forward the sheep from 
point of origin to Soldani, in the case above cited, the Court held that the intention 
of the shipper is immaterial and that the question whether a particular shipment is 
subject to state or federal laws must be determined by examination of the contract 
for transportation. 


The case of Southern Pac. Term. Co. v. Interstate Commerce Com- 
mission, supra, involved the reasonableness of interstate rates on ship- 
ments of cotton seed cake and cotton seed meal originating at points 
chiefly in Texas and billed to Galveston, Tex. The cotton seed cake had 
been purchased by an exporter, and upon arrival at Galveston he had the 
cakes ground into meal, sacked, and shipped to foreign points. He con- 
tended that the transportation of the cake and meal ended at Galveston. 
With respect to this the court said: 


The manufacture or concentration on the wharves of the Terminal Company are 
but incidents, under the circumstances presented by the record, in the trans-shipment 
of the products in export trade and their regulation is within the power of the 
Interstate Commerce Commission. * * * It makes no difference, therefore, that 
the shipments of the products were not made on through bills of lading or whether 
their initial point was Galveston or some other place in Texas. They were all destined 
for export and by their delivery to the Galveston, Harrisburg and San Antonio 
Railway they must be considered as having been delivered to a carrier for transpor- 
tation to their foreign destination, the Terminal Company being a part of the rail- 
way for such purpose. The case, therefore, comes under Coe v. eral, 116 U. S. 517, 
where it is said that goods are interstate and necessarily as well in foreign, commerce 
when they have “actually started in the course of transportation to another State, or 
delivered toa carrier ee transportation.” In G. C. & S. F. Ry. Co. v. State of 
Texas, 204 U. S. 403, the facts are different and the case is not apposite. 


Following this decision, in Kanotex Refining Co. v. Atchison, T. & 8. 
F. Ry., 34 I. C. C. 271, 46 I. C. C. 495, we found that the interstate rate 
applied on shipments of oil which were billed to an intermediate point 
within the State of origin and then rebilled to the intended destination in 
an adjoining State. There complainant shipped oil from its refinery at 
Caney, Kans., to Kiowa, Kans., billed to an individual at that point, who 
acted as complainant’s agent for the sole purpose of rebilling the ship- 
ments to Woodward, Okla. The charges from Caney to Kiowa were paid 
at the intrastate rate, and the shipments then rebilled to Woodward at 
the interstate rate. It was conceded that this was done in order to 
secure charges lower than the interstate rate from Caney to Woodward. 
The complainant contended that he could divide the through movement 
into two parts, and through an agent at an intermediate point, make a 
separate contract for each movement at the rate lawfully available 
therefor. However. based upon the ruling of the court in Southern Pac. 
Term. Co. v. Interstate Commerce Commission, supra, and later cases, we 
found the interstate rate from Caney to Woodward to have been appli- 
eable We said: 
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The billing of these shipments first to Kiowa was simply a step in their trans- 
Fe pS. 


portation to their real destination at Woodward, and the only motive in so billing 
the traffic was to defeat the interstate rate lawfully applicable to the through service. 
‘The through movement was what the complainant desired and what it received at 
the hands of the defendant, and the fact that it resorted to the device of making two 
contracts, one to the intermediate point and another from that point to destination, 
does not affect the real character of the movement. 


We thereafter followed the principle announced in that case in a 
long line of decisions.® 

In Southern Cotton Oil Co. v. Florida East Coast Ry. Co., 159 
I. C. C. 459, division 4 found that certain switching performed at 
Miami, Fla., in connection with rail-water traffic was within our juris- 
diction. The traffic moved to Miami by water or rail-and-water routes, 
and under bills of lading providing only for its transportation to that 
point. The Florida East Coast Railway operated, under contract, a 
municipal railway extending from the docks to defendant’s main line. 
It was not a party to joint tariffs with the steamship companies or to 
any joint arrangement for a through movement and was unwilling to 
become a party to such arrangements. The rail carrier contended that 
the switching movement performed by it from the docks to private 
sidings on its rail was an independent local movement performed within 
the city limits of Miami, and that there was no transportation ‘‘ partly by 
railroad and partly by water, when both are used under a common con- 
trol, management, or arrangement for a continuous carriage or ship- 
ment,’’ and that we were without jurisdiction over the switching move- 
ment. However, we found that the traffic was intended from the first 
for industries in Miami, and moved beyond the docks to those indus- 
tries either by switch movement or by dray. We said: 


Manifestly the municipal docks are not its intended destination. Until the in- 
tention is carried out and the traffic unloaded at the consignee’s place of business, 
there is no break in the continuity of the interstate movement and so much of it as 
is performed by switching beyond the dock falls within our jurisdiction. 


The principle announced in Southern Pac. Term. Co. v. Interstate 
Commerce Commission, supra, was affirmed in Ohio Railroad Comm. v. 
Worthington, 225 U. S. 101, and again in Texas & N. O. R. Co. v. Sabine 
Tram Co., supra. The latter case involved the question of whether lum- 
ber purchased at inland points in Texas, shipped to the port of Sabine, 
Tex., by rail, and thereafter shipped to foreign points, was in intra- 
state or foreign commerce. The Sabine Tram Company at Ruliff, Tex., 
sold to the W. A. Powell Company a number of carloads of lumber 
which were delivered, under the terms of the contract, f. 0. b. cars at 
Sabine. The lumber had been purchased by the Powell Company for 
export, although the Sabine Tram Company had no interest in the desti- 
nation of the lumber after it came into the hands of the Powell Com- 
pany. The railroad bill of lading was executed between the Sabine 





8See Rates on Railroad Fuel and Other Coal, In re, 361. C. C. 1; Lumber Rates 
from New Castle, Calif., 37 1. C. C. 596; Lumber from Easton, Wasb., 39 1. C. C. 188: 
Miller Bros. v. St. Louis & S. F. R. R. Co., 42 1. C. C. 261; Mempbis Merchants 
Exc. y. Illinois Central R. Co., 43 1. C. C. 378; Woolworth v. Union Pac. R. Co., 
46 1. C. C. 437; Sugar Land Mfg. Co. v. Beaumont, S. L. W. Ry. Co., 56 1. C. C. 212. 
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Company and the rail carrier, and the Powell Company engaged the 
steamships and separately contracted for the water movement of the 
lumber. The rail carriers charged the interstate rate on the shipments. 
The Sabine Tram Company contended that the transportation by rail 
was in intrastate commerce because there was no through arrangement, 
the shipments were separate, title to the lumber passed at the port, and 
it had nothing to do with the water movement. In holding that the 
transportation was in foreign commerce the court said: 


Like circumstances undoubtedly existed in Southern Pac. Term. Co. v. Interstate 
Commerce Commission. It did not prevail there and cannot prevail here. The de- 
termining circumstance is that the shipment of the lumber to Sabine was but a step 
in its transportation to its real and ultimate destination in foreign countries. In 
other words, the essential character of the commerce, not its mere accidents, should 
determine. It was to supply the demand of foreign countries that the lumber was 
purchased, manufactured, and shipped, and to give it a various character by the 
steps in its transportation would be extremely artificial. 


In that case, as noted above, the court took occasion to explain the 
holding in Gulf, C. & 8S. F. Ry. Co. v. Texas, supra, making it clear that 
its holding therein was not based solely on the fact that the original con- 
tract of transportation ended at Texarkana, but upon other grounds. 

In Baltimore & O. 8S. W. R. Co. v. Settle, 260 U. S. 166, the firm of 
W. H. Settle & Co., lumber dealers at Madisonville, Ohio, had lumber 
shipped from points in the south to Oakley, Ohio, at which point Settle 
& Co. paid the freight charges and took possession of the lumber. Within 
a few days the company rebilled the lumber to Madisonville without 
unloading it from the cars in which it had moved from the southern 
points. The latter movement was performed under local bills of lading 
and at the intrastate rate. The company’s purpose in handling the 
lumber in this manner was to secure the benefit of combination rates 
lower than the through interstate rate to Madisonville. In defense of an 
action brought by the rail carrier for the recovery of undercharges, 
Settle & Co. contended that there were two contracts for transportation 
and two shipments, and hence that the interstate character of the ship- 
ments terminated at Oakley. However, the court decided otherwise 
and said: 


This contention gives to the transportation contract an effect greater than is 
consistent with the purposes of the Act to one Commerce. The rights of shipper 
against carrier are determined by law through the provisions of the tariff which are 
embodied in the —— ublished rate. Atchison, Topeka & Santa Fe Ry. Co. v. 
Robinson, 233 U. S. 173; Western Union Telegraph Co. v. Esteve Brothers & Co., 
256 U. S. 566. And whether the interstate or the intrastate tariff is applicable de- 
pends upon the essential character of the movement. That the contract between 
shipper and carrier does not necessarily determine the character was settled by a 
series of cases in which the subject received much consideration. Southern Pac. 
Term. Co. v. Interstate Commerce Commission, 219 U. S. 498; Obio Railroad Comm. 
v. Worthington, 225 U.S. 101; Texas & New Orleans R. R. Co. v. Sabine Tram Co., 
227 U. S. 111; Railroad Comm. of La. v. Texas & Pac. Ry. Co., 229 U. S. 336. 


The court also said: 


Under these circumstances the intention as it was carried out determined, as a 
matter of law, the essential nature of the movement; and hence that the movement 
through to Madisonville was an interstate shipment. 
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For neither through billing, uninterrupted movement, continuous possession by 
the carrier, nor unbroken bulk, is an essential of a through interstate shipment. 
These are common incidents of a through shipment; and when the intention with 
which a shipment was made is in issue, the presence, or absence, of one or all of 
these incidents may be important evidence bearing upon that question. 


The case of United States v. Erie R. Co., 280 U. 8. 98, involved the 
question of whether imported wood pulp shipped by rail from Hoboken, 
N. J., to another point in New Jersey was in intrastate or foreign com- 
merce. A paper manufacturing company, through a New York broker, 
a commission agent for foreign mills, offered to buy a certain quantity 
and grade of pulp manufactured abroad. The broker cabled the offer to 
one of the foreign mills, naming the prospective purchaser, and the 
offer having been accepted, so informed the paper company and then 
made a contract with it in his own name, sending a copy to the mill. The 
contract provided for shipment from abroad during a specified period, 
and delivery on dock in New York harbor, but did not name the mill. 
The pulp was consigned to the broker. The quantities shipped were not 
marked so as to show the individual customer but the mill cabled the 
broker at the time shipment was made, naming the steamer, quantity, 
customers, and date of expected arrival, which information was com- 
municated by the broker to the paper company. The broker paid the 
mill as soon as advised of the shipment, and the ship’s bill of lading was 
sent to him. The rail freight charges from the dock to the interior point 
were paid by the paper company. The carriers contended that the title 
to the pulp did not pass to the paper company until the broker arranged 
at the dock for shipment of the specific lot to the interior point, since the 
pulp intended for the paper company might be part of a larger ship- 
ment. It was further contended that the foreign shipment terminated 
on delivery of the pulp on the dock at Hoboken, and that the foreign 
shipment was distinct from the subsequent shipment by the broker to 
the interior point of a smaller quantity under a local bill of lading. In 
holding the transportation to have been in foreign commerce, the court 
said : 


But the nature of the shipment is not dependent upon the question when or to 
whom the title passes, Pennsylvania R. Co. v. Clark Coal Co., 238 U. S. 456, 465-6. 
It is determined by the essential character of the commerce. Baltimore & Obio S. W. 
R. Co. v. Settle, 260 U. S. 166, 170. It is not affected by the fact that the transaction 
Is initiated or completed under the local bill of lading which is wholly intrastate, 
Chio R. R. Commission v. Worthington, 225 U. S. 101, 108-110; Texas & New Orleans 
R. Co. v. Sabine Tram Co., 227 U.S. 111; Hughes Bros. Co. v. Minnesota, 272 U. S. 
469; or by the fact that there may be a detention before or after the shipment on 
the local bill of lading. Carson Petroleum Co. v. Vial, 279 U.S. 95. The findings of 
the Commission, that the broker acts only as agent and that from the time that the 
pulp is put abroad the steamer there is a continuing intent that it should be trans- 
Ported to Garfield, ought to have been accepted by the District Court as conclusive, 
since there was ample evidence to sustain them. Western Paper Makers’ Chemical 
Co. v. United States, 271 U. S. 268; Virginian R. Co. v. United States, 272 U. S. 658. 

e rail transportation is in fact a part of foreign commerce. 


In Meyers v. Railroad Commission. 23 Pac. (2d) 26. decided June 1, 
1933, the facts are that an individual was engaged in the business of 
transporting goods by truck from the docks of Los Angeles Harbor to 
points in and around Los Angeles, Calif., or from such points to the 
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docks, which had been shipped in from or were consigned to destina- 
tions outside the State. He was ordered by the Railroad Commission of 
California to cease and desist from such operations until he obtained a 
certificate of public convenience and necessity therefor. On the review 
of the State Commission’s decision by the Supreme Court of the State it 
was argued that the principle enunciated in Buck v. Kuykendall, 267 
U. 8.'307, and Bush Co. v. Maloy, 267 U. S. 317, as to the right of a State 
to limit interstate commerce did not apply because the considered car- 
rier operated wholly within the boundaries of California. That prin- 
ciple is to the effect that the denial by a State of a certificate of public 
convenience and necessity to an interstate carrier upon other grounds 
than public health, security, safety, convenience and general welfare is 
an unreasonable burden upon interstate commerce. The California 
court disagreed with the State Commission, saying: 

On principle as well as authority no such distinction will apply by reason of that 
fact. A link in the travel of goods in interstate commerce may be wholly within a 
State or partially within and partially without it. The origin and destination of the 
shipment determine its character and once the interstate character attaches it re- 
mains throughout the movement of the goods, though the point of destination be 
within, yet very far removed from the boundaries of, another State. 


In Buckingham Transp. Co. v. Black Hills Transp. Co., 281 N. W. 
94, decided August 13, 1938, the Supreme Court of South Dakota had 
under consideration the question of whether the transportation of 
merchandise to its ultimate destination within the State by motor carrier 
following immediately upon its carriage into the State by rail in a pool 

_ car was interstate or intrastate in character. The traffic involved con- 
sisted of numerous small shipments of merchandise intended for various 
purchasers located in the Black Hills area of South Dakota. The ship- 
ments, marked with the names of the purchasers (consignees) were 
assembled at Omaha, Nebr., by a certain concern in a pool car which 
moved from Omaha to Rapid City, 8. Dak., under a single bill of lading 
and freight bill, naming the Omaha concern as consignor and a certain 
motor carrier, which has received an appropriate certificate from us, as 
eonsignee. Delivery of the various shipments from Rapid City, 8. Dak., 
to ultimate destinations was accomplished by the motor carrier. The 
South Dakota Railroad Commission ordered the motor carrier to cease 
and desist from transporting the shipments to South Dakota destina- 
tions, apparently for the reason such carrier did not possess a certifi- 
eate from that Commission, authorizing such operation in intrastate 
commerce. 

It was contended on behalf of the Railroad Commission that, de- 
spite the intent of the owners of the goods to move them from Omaha to 
various points in South Dakota, the ensuing transportation was not con- 
tinnous; that it was accomplished by separate and independent move- 
ments, and that there was no identity between the pool car as a ship- 
ment, on the one hand, and the individual shipments outbound from 
Rapid City, on the other. The South Dakota court, however, disagreed 
with this contention, and said : 


If it be admitted, as it must be, that the owners and the forwarders adopt this 
method or system of billing in order to secure the advantage of the pool car rate, it 
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does not follow that the unity of the transportation from the point of origin to the 
point of ultimate destination is broken. If that which is done is in performance of a 
preconceived and a preannounced intention to move poaperty to the selected destina- 
tions, the essential continuity or unity of transportation will not be destroyed by a 
multiplication of carriers and contracts, by changes in form or mode of transporta- 
tion, , a rebilling or a reshipping, or by any cessation of movement incidental to a 
mere change in form or mode of transportation. [Citing Hugbes Bros. Co. v. Minne- 
sota; . eed & O. S. W. R. Co. v. Settle, supra, and other Supreme Court de- 
cisions. 
a - o * * 


To say that the two legs of the transportation are —~ geen is to close one’s eyes 
to the body of intention to which those legs are appended. 


The latest Federal court pronouncement on the question appears to 
be the opinion of the Circuit Court of Appeals in State of Texas v. 
Anderson, Clayton & Co., 92 Fed. (2d) 104. In that case cotton pur- 
chased in carload lots at the gin was transported by rail to a seaport 
and forwarded by steamer to foreign ports. The court held that it was 
moving in foreign commerce at all times and was subject to rules relat- 
ing to compression prescribed in interstate tariffs, although the cotton 
was divided at the port, some bales going to Japan and others to Eng- 
land. The court said: 


In this case it is immaterial when the purchase price was actually paid. Nor 
is the form of the bill of lading material. The rights and duties of buyer and seller 
were fixed by the usual contracts of purchase before the shipment of the cotton 
began at the interior points and all shipments were for account of the buyer. There 
is no doubt whatever that when the cotton was purchased and caused to be shipped 
from interior points in Texas, it was the intention of plaintiff that it would be 
ultimately shipped to other states and foreign countries and that purpose was ac- 
complished by shipment from Houston. 


* * * It is well settled that in determining whether a particular movement of 
freight is interstate or intrastate or foreign commerce the intention existing at the 
time the movement starts governs and fixes the character of the shipment. 


To which we think may appropriately be added ‘‘ provided the inten- 
tion persists throughout the movement,’’ in the light of Baltimore & 
0.8. W. R. Co. v. Settle, supra. On that point the cases just cited, and 
that which we are considering herein, are readily to be distinguished 
from Atlantic Coast Line R. Co. v. Standard Oil Co. of Kentucky, supra, 
and from our finding in Surles Contract Carrier Application, supra. We 
are of the opinion, therefore, that the question of jurisdiction presented 
in the instant case must be determined upon the principles announced in 
the cases considered. The facts disclose a persistent and continuing in- 
tention that the ore and concentrates shall move in interstate commerce 
when they leave the mines and this is also true of the inbound shipments 
of machinery and supplies. Applicant proposes to perform a part of that 
movement, although not under a joint rate with the rail carrier, or under 
any common control, management, or arrangement, for continuous ship- 
ment to or from points outside Idaho. 

The fact that the transportation performed by applicant is under a 
contract separate and distinct from that made in respect of the rail 
transportation, complicates this and other similar cases. No question 
would be likely to arise where transportation, although physically within 
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one State, is performed under a joint rate with another carrier oper- 
ating to or from a point without the State. In the case of contract car- 
riers, such as applicant, any such joint arrangements would hardly be 
possible. However, the act gives us jurisdiction over ‘‘motor carriers,’ 
which term specifically includes both common and contract carriers. In 
our opinion, it gives us jurisdiction over carriers such as applicant, under 
the circumstances considered, in clear and unambiguous language. 
Therefore, we take occasion to state that while we are guided to our con- 
clusions herein by the principles announced in the cited court cases, we 
are further impelled to such conclusions by what we regard as the un- 
mistakable mandate of Congress as expressed in the act. 

By section 202 (b) of the act, the provisions thereof are stated to 
apply to the transportation of passengers or property by motor carriers 
engaged in interstate or foreign commerce. Section 203 (a) (10) defines 
interstate commerce as follows : 


The term “interstate commerce” means commerce between any place in the State 
and any place in another State or between places in the same State through another 
State, whether such commerce moves wholly by motor vehicle or partly by motor 
vebicle and partly by rail, express or water. (Italics supplied.) 


The latter proviso of section 206 (a), relating to certificates, is as 
follows : 


That this paragraph shall not be so construed as to require any such carrier 
lawfully engaged in operation solely within any State to obtain from the Commission 
a certificate authorizing the transportation by such carrier of passengers or property 
in interstate or a commerce between places within such State if there be a 
board in such State having authority to grant or approve such certificates, and if 
such carrier has obtained such certificate from such board. Such transportation 
shall, however, be otherwise subject to the jurisdiction of the Commission under this 
part. 


We considered this proviso in Gulf Coast Motor Frt. Lines, Inc., 
Com. Car. Application, 3 M. C. C. 497, solely with respect to the question 
of whether ‘‘such certificates’? meant those authorizing intrastate or 
interstate operation. However, we also reviewed therein the legislative 
history of the proviso from the standpoint of the purpose of the act with 
respect to transportation between points in the same State by carriers 
engaged in transporting persons or property in interstate commerce. 
After reviewing such legislative history we said: 


_ _ It will thus be seen that the legislative history of the bill clearly indicates the 
intention of Congress to change the original proposal, which was that no jurisdiction 
should be exercised at all over commerce carried on wholly between two points 
within a given State, in favor of the proposition that the intrastate operator lawfully 
operating in intrastate commerce under a certificate of public convenience and neces- 
sity issued by a State should have the right to transport passengers and property in 
interstate commerce covered by his intrastate certificate without obtaining a similar 
certificate from this Commission. 


In view of the fact that the ‘‘transportation in interstate or foreign 
commerce’’ between points wholly within a State, referred to in the 
proviso just considered, is not limited to that performed under joint 
rates or a common control, management, or arrangement for a through 
shipment, it obviously may include also transportation within a State 
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performed under a separate contract from that relating to transporta- 
tion to or from points without the State. 

Any doubt existing as to our jurisdiction in circumstances such as 
those considered should be dispelled by a study of section 203 (b) (8) of 
the act. Under that proviso, among other things, transportation in inter- 
state or foreign commerce, ‘‘wholly within a municipality,’’ is exempt 
from regulation by us except with respect to qualifications and maximum 
hours of service of employees, safety of operations, and standards of 
equipment, unless, and to the extent we may find it necessary to remove 
the exemption, ‘‘except when such transportation is under a common 
control, management, or arrangement for a continuous carriage or ship- 
ment to or from a point without such municipality * * *.’’ A muni- 
cipality is ‘‘A subdivision of the state for the purpose of local self- 
government.’’ State v. Elliott, 158 Ind. 168, 63 N. E. 222. See also 43 
Corpus Juris, pages 65 and 66 and cases there cited. In other words, 
a municipality does not extend beyond the boundaries of a single State, 
and hence transportation, ‘‘wholly within a municipality,’’ means 
transportation physically performed entirely within the boundaries of 
one State. 

It is obvious to us that transportation by motor vehicle which is 
‘‘wholly within a municipality,’’ and therefore wholly within a single 
State, and yet not performed ‘‘under a common control, management, or 
arrangement for a continuous carriage or shipment to or from a point 
without such municipality,’’ is that which is contracted for separately 
from the transportation to or from points without such municipality. 
In Los Angeles, Calif., Commercial Zone, 3 M. C. C. 248, we removed the 
exemption referred to in respect of transportation between the harbor 
districts of Los Angeles and the central business section of Los Angeles. 
The city limits of Los Angeles embrace the ports of San Pedro, Wilming- 
ton, and Terminal Island, Calif., although there is no highway connecting 
these ports and the central business section of Los Angeles, wholly within 
the city limits. The testimony in that proceeding indicated that much 
of the transportation by motor vehicle between the ports and the Los 
Angeles business section was arranged for by the consignors or con- 
signees in Los Angeles separately from the transportation to the port by 
steamer from points without the State. 


We find that the operations proposed by applicants are those of a 
contract carrier by motor vehicle, and that such operations will be in 
interstate or foreign commerce, and subject to our jurisdiction under the 


act. 
- * * o ~ 


Eastman, Chairman, concurring : 


__ U agree reluctantly with the results reached in this case, although 
With not all that is said in support of them. The case is in itself of very 
minor importance, but because of the state of facts which it presents it 
was selected as a vehicle for the consideration of an important jurisdic- 
tional question having to do with the limits of the transportation in inter- 
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state commerce over which we have jurisdiction under the Motor Car- 
rier Act. For the delay in the decision of the case I am largely respon- 
sible, because I hoped that different conclusions could be reached but had 
difficulty in finding the time necessary to go thoroughly into the matter. 
While I am now persuaded that, contrary to my desires, these different 
conclusions cannot well be reached, it may be worth while for me to pre- 
sent, for the possible benefit of others who may be interested in the ques- 
tion, some of the things that can be said on the other side. 

The motor vehicle operations under consideration are confined within 
the boundaries of a single State, and applicant contends that the trans- 
portation in which he is engaged is wholly in intrastate commerce. Cir- 
cumstances are present, also, as I shall later indicate, which give more 
than normal weight to this contention. 

The question has an importance in motor carrier regulation which 
differs in character and degree from that which it has in railroad regula- 
tion. Although there are many individual carriers by railroad, they 
together constitute a truly national system, for their rails connect and 
traffic moves freely from one to another, usually, so far as freight is 
concerned, by mere interchange of cars and without transfer of lading. 
The motor carriers do not now, and it is doubtful whether they ever will, 
constitute such a system. There are a vastly greater number of indi- 
vidual motor carriers; there are many different types of carriers, often 
specializing in particular kinds of traffic or transportation; some have 
very small and limited operations, of local rather than national conse- 
quence; there is a considerable interchange of traffic, but nothing like 
that of the railroads; and transfers of traffic more often than not re- 
quire transfer of lading, with unloading and reloading. 

The successful public regulation of motor carriers, unlike railroad 
regulation,-demands as much decentralization as possible, and to this 
end it is essential that the States, or other local authorities, assume as 
much of the burden as is consistent with the proper protection of the 
interests of interstate or foreign commerce. It is desirable that the 
Federal government undertake no part of the regulation which can be 
done as well or better by these local authorities. To put it more con- 
cretely, it is undesirable that a little motor carrier whose small opera- 
tions are confined within the bounds of a single State should have to look 
to Washington for his regulation, unless he plays a substantial part in 
interstate or foreign commerce and his operations are of some real 
national significance. This is important, not only from the standpoint of 
the small operators, but equally from the standpoint of Federal regula- 
tion and the serious administrative problem involved in motor carrier 
regulation. On the other hand, the fact that the operations of a motor 
earrier are physically confined within the boundaries of a single State 
by no means proves that it does not play an important part in interstate 
ecommerce. Many such carriers do. 

The question of whether a motor carrier is, as a matter of law, 
engaged in transportation in interstate commerce or in intrastate com- 
merce is, therefore, different in many of its aspects from the similar 
auestion which has frequently arisen in the past with respect to railroad 
operations. For this reason the precedents which are to be found in the 
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decisions of the Supreme Court relating to railroad operations ought not 
to be slavishly followed, without careful cansideration of the principles 
involved and of their proper application in the very different circum- 
stances and conditions which are encountered in motor carrier operation. 

There are many such precedents, as will be clear from the report of 
the majority. The question has most commonly arisen in connection with 
the application of rates. That is, there has been a difference in the 
rates to be applied and the resulting charges, dependent upon wuether 
a particular movement was in fact in interstate or intrastate commerce, 
the difference favoring the latter. In a number of these cases, there was 
an element of fraud, or at least of subterfuge, in attempting to evade the 
higher interstate charges, which has undoubtedly influenced the court. 

The principle which has commonly been deduced from these deci- 
sions may be thus stated: Whether or not a particular transportation 
movement, in itself wholly within the confines of a single State but 
associated with another movement to or from a point outside the State, 
was in intrastate commerce or in interstate or foreign commerce is 
dependent primarily upon the intention of the consignor when the ship- 
ment started its journey and the persistence of that intention until the 
shipment reached its ultimate intended destination. If the movement 
in question can be related to such an intention that the shipment move 
through to a definite destination in another State or country, it is to be 
regarded as a part of the through movement and as in interstate or 
foreign commerce. On the other hand, if it cannot be so related to such 
an intention, it is to be regarded as an independent movement in intra- 
state commerce. 

Applying that principle to the facts in the instant case, it appears 
that when applicant takes the ore and concentrates at the Ima Mines and 
starts them on their journey, there is generally, and perhaps always, a 
definite intention on the part of the consignor that they shall move 
through to a destination in another State. The record does not show 
that the ultimate destination is never within Idaho, but it does clearly 
indicate that the movement by rail from Mackay is normally to a point 
outside the State, and applicant loads the ore and concentrates into the 
railroad cars at Mackay for such movement. If there are no exceptions 
to or qualifications of the principle, therefore, it follows that the trans- 
portation by applicant from the mines to Mackay is in interstate com- 
merce, 

There are, however, certain decisions of the Supreme Court which 
merit very careful consideration in this connection and which at least 
suggest that the principle above set forth may not be completely con- 
trolling. There is, first, the leading case of Coe v. Errol, 116 U. 8. 517. 
It was decided in that case, among other things, that logs cut at a place 
in New Hampshire and hauled down to the town of Errol on the Andro- 
Scoggin River, in that State, to be floated thence by river to Lewiston, 
Maine, and held at Errol for a convenient opportunity for such trans- 


1The facts with respect to the machinery and pean which are moved by 
applicant in the reverse direction are not so clear. Mostly they appear to be billed 
to the mining company at the railroad station, but the record indicates that some are 
billed “to the destination at the mine.” 
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portation, were not, while so held, subjects of interstate commerce, but 
were still part of the general mass of property of the State and liable to 
local taxation. The court said, at page 528: 


It is true, it was said in the case of The Daniel Ball, 10 Wall, 557, 565: “When- 
ever a commodity has begun to move as an article of trade from one State to an- 
other, commerce in that commodity between the States has commenced.” But this 
movement does not begin until the articles have been shipped or started for trans- 
portation from the one State to the other. The carrying of them in carts or other 
vehicles, or even floating them, to the depot where the journey is to commence is no 
part of that journey. That is all preliminary work, performed for the purpose of 
Putting the pooperty in a state of preparation and readiness for transportation. 

ntil actually launched on its way to another State, or committed to a common car- 
rier for transportation to such State, its destination is not fixed and certain. It may 
be sold or otherwise disposed, of within the State, and never put in course of trans- 
portation out of the State. Carrying it from the farm, or the forest, to the depot, 
is only an interior movement of the property, entirely within the State, for the pur- 

se, it is true, but only for the purpose, of putting it into a course of exportation; 
it is no part of the exportation itself. Until shipped or started on its final journey 
out of the State its exportation is a matter altogether in fieri, and not at all a fixed 
and certain thing. 


In another case, Pennsylvania R. Co. v. Knight, 192 U. S. 21, the 
court had under consideration cab service maintained by the Pennsyl- 
vania Railroad Company to take passengers from and to its terminus in 
New York City, and confined by the company’s regulations to persons 
coming from or going to the State of New Jersey by the company’s ferry. 
It held that this cab service was not in interstate commerce. At the 
close of the opinion, after quoting the above passage from Coe v. Errol, 
supra, the court said, page 28: 


As shown in the opinion from which we have just quoted, many things have 
more or less close relation to interstate commerce, which are not properly to be 
regarded as a part of it. \f the cab which carries the passengers from the hotel to 
the ferry landing is engaged in interstate transportation, why is not the porter who 
carries the traveler’s trunk from his room to the carriage also engaged? If the 
cab service is interstate transportation, are the drivers of the cabs and the dealers 
who supply hay and grain for the horses also engaged in interstate commerce? And 
where will the limit be placed? 

We are of opinion that the cab service is an independent local service, prelimin- 
ary or subsequent to any interstate transportation, and therefore the judgment of 
the Supreme Court of the State of New York was correct, and it is affirmed. (Italics 
supplied.) 

Another case indicating that the intent at the time the through 
movement began is not always controlling is Penna R. Co. v. P. U. Comm., 
298 U. S. 170. That had to do with coal mined in Pennsylvania and 
carried by the owner’s private facilities to its plant in Ohio, where it was 
cleaned, broken and sorted and then shipped by common carrier railroad 
to the owner’s customers in Ohio. The question was whether this trans- 
portation by common carrier railroad wholly within Ohio was interstate 
transportation subject to our jurisdiction. The contention that it was 
such transportation was based on the premise ‘‘that from the moment 
the coal left the mines in Pennsylvania there was a continuing intention 
to deliver it to consumers in another State, whether their identity at the 
beginning was known or unknown, and that a movement impelled by that 
intention is interstate commerce which Congress has the power to regu- 
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late at any stage of the ensuing transportation.’’ Without questioning 
this premise, or determining ‘‘ whether the movement of the coal is to be 
classed as commerce or even as commerce between States,’’ the court said 
that the question was ‘‘whether it is that particular form of interstate 
ecommerce which Congress has subjected to regulation in respect of rates 
by a federal commission.’’ It answered this question in the negative. 
The following are significant passages from the decision: 


The only transportation of this coal by a common carrier of merchandise either 
by railroad or by water was intrastate transportation in Ohio between Negley and 
Tounmeenes, The transportation between Pennsylvania and Ohio was by the owner, 
who was not a common carrier, but furnished implements of carriage for its own use 
exclusively. Appellants would have us hold that this interstate transportation by an 
owner who does not carry for any one else will be tacked to the intrastate transpor- 
tation by railroads who are in business as common carriers, and the movement thus 
consolidated brought within the statute. The statute and the decisions as we read 
them forbid this unifying process. (p. 175) 

Neither in the cases cited by the appellants nor in any others known to us has 
transportation by a common carrier been combined with carriage by an owner for 
the pone of subjecting the whole to the operation of the statute when the parts 
would be exempt. Such a fusion, if permitted, would lead to strange results. The 
situation laid before us would not be changed in its essentials if a cooperative asso- 
ciation of farmers doing business in Pennsylvania close to the state line were to use 
a fleet of trucks belonging to the association or its members to carry milk or 
vegetables from Pennsylvania to a railroad station in Ohio. Even though this were 
done systematically and not casually or in sporadic instances, the ensuing transpor- 
tation by rail, if kept within Ohio, would not be transportation between the states 
within the meaning of the Act of Congress. If the concept of transportation is 
in need of expansion, it is for the legislative department of the government to deter- 
mine how great the change shall be. (pp. 176-177) 


A further pertinent statement in this decision was that ‘‘not all 
commerce is transportation.’’ It will be helpful to pursue this thought a 
little further. The word ‘‘commerce’’ now has a great breadth of 
meaning, as the dictionaries attest, but the original concept seems to have 
been the barter or exchange of commodities for gain, and from this it was 
extended to cover all merchandizing of wares, and even of services, other 
than those of a personal nature. Transportation of property may be in 
furtherance of commerce in commodities, but the undertaking of a car- 
rier to transport, i. e., the purveyance of transportation services, now 
appears to be regarded as commerce in and of itself. It is a reasonable 
conclusion, also, that it is in this sense that the word is used in the 
Interstate Commerce Act, for if it were not so, much transportation 
would not be included. For example, the transportation of passengers 
is ordinarily disassociated from any other kind of commerce, as is the 
transportation of such commodities as household goods and the fre- 
quent transportation of commodities where the consignor and consignee 
are identical. 

In contracting to haul commodities for the Ima Mines, applicant 
here is, ‘therefore, undoubtedly engaged in commerce as a purveyor of 
transportation service. The question is whether the commerce in which 
he is so engaged is intrastate or interstate. So far as his contract and 
physical operations are concerned, it is clear that he undertakes to do, 
and does, nothing which is not confined within the bounds of the State of 
Idaho. The issue, therefore, boils down to the question of whether his 
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transportation, which in and of itself is wholly intrastate, is so com- 
bined or linked with, or ‘‘tacked to’’ (to use the words of the Supreme 
Court), the interstate transportation of the railroad to or from Mackay 
that he may properly be regarded as a definite participant in such inter- 
state commerce. 

If applicant joined with the railroad in the publication of joint 
rates between the Ima Mines and points in other States, or published 
proportional rates applicable only when the traffic moved beyond by 
railroad, there could be no doubt as to such participation ; and the same 
would be true, if there were evidence that the entire transportation, 
including that performed by the railroad and that performed by the 
applicant, is under a ‘‘common control, management, or arrangement for 
a continuous earriage or shipment.’"? No such evidence, however, has 
been presented. It may fairly be concluded from the record, at least as 
to the ore and concentrates, that there is an intention on the part of the 
consignor when the movement begins that the shipment shall go to an 
ultimate destination in another State; but the question remains whether 
such an intention is necessarily determinative where part of the trans- 
portation is by private carriage or may properly be characterized as an 
‘*independent local service, preliminary or subsequent to the interstate 
transportation.’’ Nor is any element of fraud or subterfuge present, 
for the evasion of interstate rates. It is of interest, also, to consider 
that if applieant, instead of unloading the ore and concentrates into 
railroad cars at the end of his trip, were to unload them into a storage 
bin or pile awaiting transportation by rail, such further transportation 
being certain as a practical matter but theoretically uncertain, it is 
doubtful whether any one would contend that he is engaged in inter- 
state commerce. 

The court’s reference. in Pennsylvania R. Co. v. Knight, supra, to an 
‘‘independent local service, preliminary or subsequent to any interstate 
transportation’’ was based, it seems to me, on sound reason and has a 
peculiar pertinence to certain phases of motor carrier transportation. 
As the court said, ‘‘many things have more or less close relation to inter- 
state commerce, which are not properly to be regarded as a part of it.” 
They are associated with it, but are nevertheless ‘‘independent,’’ because 
they are not combined or linked with the interstate commerce in any 
essential way. The association is one of juxtaposition. They are 
**loeal,’’ because they are not of any national consequence. It follows 
that their character is such that their regulation by State or other local 
authorities is inherently appropriate, and it is in no way necessary for 
the proper protection of interstate or foreign commerce that they be 
regulated by the Federal government. 

Many illustrations come to mind, such as the taxi, bus, or street car 
which takes the interstate passenger and his baggage to the railroad sta- 
tion, or the local carter who does the same with his trunk, or even the 
messenger or carter who takes letters or parcels to the post office and 
mails them to a destination in another State. In the case of freight, there 
are the local carters who from time immemorial have taken shipments 


2The words used in section 203 (b) (8) of the act. 
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from or to railroad freight stations or team tracks, performing a service 
independent of the railroads and for a separate charge. 












































y That there are many motor carriers which perform such an ‘‘inde- 
r- pendent local service, preliminary or subsequent to any interstate trans- 
portation,’’ a service which may have a ‘‘close relation to interstate com- 
at merce’’ but is nevertheless ‘‘not properly to be regarded as a part of it,’’ 
od I have no doubt. Nor do I doubt that such service should be subject to 
by local rather than national regulation. The difficulty, of course, is to 
ne draw the line, as in many other similar situations, for, as already indi- 
n eated, there are most certainly many motor carriers whose physical 
he operations are confined within the bounds of a single State but which 
‘or nevertheless do play an important part in interstate commerce. 
a8 I have given some thought to the practicability of drawing such a 
as line. It might be held, for example, that to maintain the status of one 
the performing ‘‘independent local service’’ it would be necessary for a 
an motor carrier operating wholly within the confines of a single State: 
her (1) Not to participate with any other carrier in joint rates appli- 
ns eable to transportation in interstate or foreign commerce. 
an (2) Not to publish and charge any rates, whether or not called 
ate “‘proportional’’ rates, which are dependent upon the fact that the traf- 
ont, fic to which they apply has been transported from or is to be delivered 
der to a point in another State or country by another carrier. 
into (3) Not to perform service the charges for which are, through pro- 
age cess of absorption or otherwise, paid by any other carrier in connection 
tion with transportation in interstate or foreign commerce. 
t is (4) Not to interchange equipment with a carrier engaged in trans- 
ter- portation in interstate or foreign commerce. 

(5) Not to be under common control or management with a carrier 
an which is engaged in transportation in interstate or foreign commerce. 
state (6) Not to enter into any arrangement with another carrier for a 
as & continuous carriage or shipment to or from a point in another State or 
tion. country. In addition to the circumstances specified under (1), (2), and 
nter- (3) above and without undertaking to specify all such evidence, such an 
it.” arrangement may be evidenced by the movement of passengers on 
ATISE through tickets, or the movement of property on a through bill of lading, 

any or acceptance by one of the carriers of payment for the entire through 
. are movement, or specification on the bill of lading or way bill that the 
lows property is to be delivered only to the other carrier. 

local Applicant’s transportation would conform to these specifications. 
y for It has been suggested that the reasoning under which the above con- 
ay be clusions have been reached is definitely precluded by the definition of 

interstate commerce’’ in section 203 (b) (10) of the Motor Carrier Act, 

ot car 1935, reading as follows: 
d sta |10) The term “interstate commerce” means commerce between any place in a 
n the State and any place in another State or between places in the same State throu 
e and another State, whether such commerce moves wholly by motor vehicle or partly by 
there Motor vehicle and partly by rail, express or water. 
ments 





Upon consideration, it will be evident that this definition can have no 
such effect, for that would be to beg the question. The question is 
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whether a carrier which performs, wholly within the confines of a single 
State, an ‘‘independent local service, preliminary or subsequent to inter- 
state transportation,’’ and thus closely related to interstate commerce, 
is actually engaged in ‘‘commerce between any place in a State and any 
place in another State or between places in the same State through 
another State.’’ 

To me the view that a motor carrier in such circumstances is not 
engaged in transportation in interstate commerce has much appeal. The 
decisions of the Supreme Court, however, upon which the argument in 
support of this view is based are not, in general, recent decisions. As 
the report of the majority herein indicates, there have been recent deci- 
sions, of both Federal and State courts, which point in the other direc- 
tion. The tendency of the courts seems clearly to be to enlarge the 
limits of interstate commerce rather than to restrict them. It is for this 
reason that, with considerable reluctance, I accept the conclusions of the 
majority, although if I were considering the question independently and 
as one of first impression, I should be inclined to reach different con- 
- clusions. 
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Bills Introduced In Congress 


The following bills have been introduced in the 76th Congress: 


RAILROAD RETIREMENT ACT—-AMENDMENTS 


H. R. 7333—introduced by Mr. Martin, of Iowa, on July 22, 1939, 
to provide for the increase in certain pensions payable under section 6 
-of the Railroad Retirement Act of 1937. 

[Would provide a minimum annuity of $100 per month in cases of 
total and permanent disability when annuitant has had 40 years of 
service. ] 


H. R. 7482—introduced by Mr. Kelly, of Illinois, on August 3, 1939, 
to further amend the Act entitled ‘‘An Act to establish a retirement 
system for employees of carriers subject to the Interstate Commerce Act, 
and for other purposes’’, approved August 29, 1935, as amended. 

[Would provide annuities for persons retired because of mental and 


physical total and permanent disability, without regard to age or years 
of service. } 


H. R. 7525—introduced by Mr. Peterson, of Florida, on August 4, 
1939, to amend an Act entitled ‘‘An Act to amend an Act entitled ‘An 
Act to establish a retirement system for employees of carriers subject 
to the Inter-State Commerce Act, and for other purposes,’ approved 
August 29, 1935’’, approved June 24, 1937, known as the ‘‘ Railroad Re- 
tirement Act of 1937’’. 

[Provides for computation of annuities for persons not employees on 
enactment date, but who rendered service in at least six calendar months 
after enactment date, including time served in armed forces of U. 8.] 


R. F. C. LENDING POWERS—EXTENSION OF 


§. 2956—introduced by Senator Truman, of Missouri (by request) 
: August 3, 1939, to amend the Reconstruction Finance Corporation 

ct. 

[Would authorize R. F. C. to purchase obligations of railroads, or 
to make loans to railroads so as to enable them to purchase such obli- 
gations. } , 

Note: This bill is sponsored by the National Conference of Investors. 


REFRIGERATOR CARS 


H. R. 7466—introduced by Mr. Ryan, of Minnesota, on August 2, 
1939, to amend Part I of the Interstate Commerce Act, as amended, 
with respect to the use of refrigerator cars. 

[Identical with S. 2753.] 
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WORKMEN’S COMPENSATION 


S. 2862—introduced by Senator Wagner, of New York, on July 21, 
1939, to provide compensation for disability or death resulting from 
injury to employees of interstate carriers, and for other purposes. 

[Would establish a system of workmen’s compensation for em- 
ployees of interstate carriers, under the ‘‘Interstate Workmen’s Com- 
pensation Act’’.] 





Taxpayer Held Not Entitled To Lawyer 
As Second Choice 


The United States Circuit Court of Appeals for the Eighth Circuit 
has held that the United States Board of Tax Appeals did not abuse its 
discretion in denying a petition for rehearing based upon the fact. that 
inasmuch as a question of law was involved, petitioner, who had been 


represented by a certified public accountant, was entitled to go before the 
Board through a lawyer. 


In Crane-Johnson Company v. Commissioner of Internal Revenue 
[decided August 3, 1939], the Cotrt said: 


“In the list of points to be argued in petitioner’s brief appears the point that 
the Board should have granted the petition for rehearing. The matter is not 
referred to in the body of the brief and should probably be treated as aban- 
doned. It is, however, referred to in certain briefs, filed amicus curiae. On this 
point we think it sufficient to say that such a petition is addressed to the dis- 
cretion ef the Board, and in the absence of an abuse of discretion its ruling 
should not be disturbed. The basis for the petition was the fact that the peti- 
tioner was represented before the Board by a certified public accountant who 
was not a lawyer. It is strenuously urged that such a public accountant was 
engaged in the unauthorized — of law. Rule 2 of the Rules of Practice 
and Procedure before the Board of Tax Appeals permits certified public 
accountants duly qualified under the laws of any state or territory or the Dis- 
trict of Columbia to practice before the Board. This rule was promulgated 
— | nag 907 (a) of the Revenue Act of 1924 as amended. Title 26 U. S. 

. Sec. 611. 

“The statute gave the Board full authority to make rules governing the 
practice before it. Goldsmith v. Board of Tax Appeals, 270 U.S. 117. Peti- 
tioner voluntarily made its choice of representative. After an adverse decision, 
petitioner argues that as only a question of law was*presented, it was entitled to 
go before the Board through a lawyer. It was undoubtedly in the first instance 
entitled to be so represented had it so elected; but it is certainly not in position 
to complain that the Board did not compel it to be so represented. In the denial 
of petition for rehearing, we are of the opinion that there was no abuse of dis- 
cretion. Bankers Pocahontas Coal Co. v. Burnet, 287 U. S. 308. We are not 
here attempting to determine the question as to whether the appearance before 
the Board by a certified public accountant constituted the unlawful practice of 
law in the District of Columbia. We have no jurisdiction or power to deter- 
mine that question, and in any event it would be improper to pass judgment 
upon such a question in the absence of notice to and an opportunity to be 
heard on the part of the certified public accountant who appeared for the 
petitioner. Jn re Noell (CCA 8) 93 Fed. (2d) 5.” 





At the Interstate Commerce Commission 


1. C. C. Broadens Scope of Stockyards Investigation 


In Docket Ex Parte 127—Status of Public Stockyards Companies, 
the I. C. C. has issued an order broadening the scope of the investigation 
initiated by it on July 11, 1938. 

Under the provisions of the order, the Commission will enter upon 
an investigation into and concerning the status of public stockyard com- 
panies ‘‘hereinafter named as common carriers by railroad subject to 
the Interstate Commerce Act, in respect to the transportation services 
performed at said stockyards in connection with the unloading and 
loading of carload shipments of livestock transported by railroad in in- 
terstate commerce to and from the public yards of said stockyard com- 
panies, said investigation to include a full inquiry into 


J. The relation, direct or indirect, between any of said stockyard com- 
panies or their officials and (a) common carriers by railroads, and (b) any per- 
son, firm or corporation receiving at or shipping from said stockyards live- 
— transported by railroad in interstate commerce to and from said stock- 
yards. 

2. The management or operation of said stockyard companies by common 
carriers by railroad, or by officials, employees or subsidiary or affiliated com- 
panies of common carriers by railroad, and the management or operation of 
common carriers by railroad by said stockyard companies, or by officials, em- 
ployees, or subsidiary or affiliated companies of said stockyard companies. 

Operating practices in connection with the transportation services per- 
formed by said stockyard companies. 

Whether said stockyard companies are common carriers by railroad 
subject to the provisions of the Interstate Commerce Act in respect of the 
transportation services performed by them, or are violating any provisions of 
the Interstate Commerce Act. 


The Commission has also announced further hearings to begin on 
October 11, 1939, at the Hotel St. George, Brooklyn, New York, before 
Commissioner Splawn and Examiners Carter and Haden. The hearing 
will cover evidence with respect to the Jersey City Stock Yards Company 
of Jersey City, N. J.; Newark Stock Yards, Kearney (Newark) N. J.; 
and the New England Stock Yards at Somerville, Mass. At this hearing 
the Union Stock Yard and Market Company will be afforded an oppor- 
tunity to clarify the testimony heretofore given by its witnesses. 





Ex Parte 104—Part 11—Terminal Services 


The I. C. C. has reopened Ex Parte 104—Part II—Terminal Ser- 
vices, as to matters involved in its Fifty-Fifth Supplemental Report 
(215 I. C. C. 656], and will hold further hearing concerning the operat- 
ing or other conditions at the A. E. Staley Manufacturing Company 
plant with respect to delivery or receipt of cars handled to or from its 
plant at Decatur, Illinois, including the interchange arrangements with 


the connecting lines on such traffic, and to intraplant movements within 
said plant. 


74h 





I. C. C. PRACTITIONERS’ JOURNAL 





Division 3 of the I. C. C. has issued the Fifty-Ninth Supplemental 
Report in Ex Parte 104—Part II—Terminal Services, and an order di- 
recting the Southern Pacific Company and the Western Pacific Railroad 
Company to cease and desist, on or before September 18, 1939, the pay- 
ment of allowances to the Red River Lumber Company for performance 
by the latter of switching and spotting service within its plant at West- 
wood, California. 





Class Rate Investigation 


The I. C. C., on August 1st, made public its order of July 29, 1939, 
in Docket 28300—Class Rate Investigation, 1939, instituting a general 
investigation of class rates, rail and water, applicable in the United 
States generally, except in Mountain-Pacific Territory and on trans- 
continental traffic. The Commission announced that by reason of the 
time which will necessarily be consumed in preliminary work by the 
Commission’s own forces, it will probably be desirable that public hear- 
ings be not set at an early date. The Commission noted the efforts now 
being made by carriers’ and shippers’ organizations to revise class rate 
structures, in the light of present conditions, and said that these efforts 
should be continued. The investigation has been assigned to Division 2 
for administrative handling. 





Consolidated Freight Classification Investigation 


The I. C. C. has made public its order of July 29, 1939, instituting 
an investigation of freight classifications by rail and water, with a view 
to prescribing such classifications as may be found justified. The pro- 
ceeding will be assigned for hearing at such times and places as the 
Commission may hereafter direct. 





Rail-Ocean and Rail-Ocean-Rail Rates On Grain and Grain Products 


Examiner Irving L. Koch of the I. C. C. has issued a report in 
Docket 28090—Tez-O-Kan Flour Mills Company, Inc. v. Abilene & 
Southern Railway Company, et al., proposing that the Commission find 
that rail-ocean and rail-ocean-rail rates on grain and grain products, in 
carloads, from points in Oklahoma, Texas, southern Kansas, eastern 
Colorado, and New Mexico via Gulf ports to Trunk Line and New Eng- 
land destinations not unreasonable or unduly prejudicial. Texas and 
Oklahoma millers had complained that the rates were unreasonable and 
unduly preferential when compared with rates on grain and grain pro- 
ducts moving via rail or rail-lake routes from States north of Oklahoma. 
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1. C. C. Study of Transportation By Different Agencies 


The Third Deficiency Appropriation Bill, H. R. 7462, passed by the 
Congress, includes an item, of $40,000 for the use of the I. C. C. in con- 
ducting a study of the costs of transportation by the different agencies. 
Chairman Eastman, in his appearance before the subcommittee of the 
Committee on Appropriations of the House, indicated that part of the 
appropriation would be used in studying the cost of transporting new 
automobiles by railroad and by truck. He told the Committee of the 
nationwide investigation of rates with respect to new automobiles, occa- 
sioned by a ‘‘rate-cutting war’’ between the railroads and highway 
carriers. He said that the Commission also now had under investigation 
a number of other situations involving large scale competition between 
railroads and trucks. He said there was absolute need for the most 
accurate information in regard to the cost of service, so that the Com- 
mission could prevent less than compensatory rates. 





Chandler Act Application Filed 


The first application for I. C. C. approval of a plan of adjustment, 
under the provisions of the Chandler Act, approved July 28, 1939, was 
filed with the Commission on August 12th, by the Montana, Wyoming & 


Southern Railroad Company, a member of this Association, and docketed 
as Finance Docket No. 12517. Under the terms of the Act, the Balti- 
more and Ohio and Lehigh Valley, which had secured I. C. C. approval 
prior to the enactment of the law, are not required to file further appli- 
cations. Hearing on the application was held on September 26th. 





Idaho Intrastate Rates 


In Docket 28123—IJncreases in Idaho Rates, Fares and Charges, 
the I. C. C. overruled the Public Utilities Commission of Idaho and 
authorized the railroads to increase freight rates on intrastate shipments 
within the State of Idaho. The State Commission had refused to permit 
imereases in rates in line with the Fifteen Per Cent Case, 1937-1938. 
The I. C. C. found the resulting low Idaho rates to be discriminatory 
against interstate commerce. The I. C. C. excepted from its ruling 
sugarbeets, beetsugar final molasses, lime rock, and a number of commodi- 
ties on which the railroads desired to retain present rates in order to 
meet motor truck competition. The increased rates on logs were limited 
by the I. C. C. to 5 per cent. Commissioners Aitchison and Caskie dis- 
sented upon the ground that the increased rates would divert traffic to 
other modes of transportation. Commissioner Alldredge dissented in 
part, particularly as to rates on railroad ties, brick, lime, coal, hay, 
apples, potatoes, onions and dried beans and peas. 
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Seatrain Divisions 


In Docket 27630—Hoboken Manufacturers Railroad Company y. 
The Akron, Canton & Youngstown Railway Company, et al., the I. C. ©. 
has found the complainant’s divisions of joint class and commodity 
rates applicable to traffic interchanged by the Seatrain Lines, Inc., not 
unjust, unreasonable, inequitable, or unduly prejudicial, and has dis- 
missed the complaint. 





Macon, Dublin & Savannah R. R. Rates 


In Docket 27975—Dublin and Laurens County Chamber of Com- 
merce Vv. Macon, Dublin & Savannah Railroad Company, et al., the 
I. C. C. has found the Macon, Dublin & Savannah Railroad Company to 
be under common management or control with the Seaboard Air Line 
Railway Company, and has held that rates made by the addition of 
arbitraries to standard interstate rates from and to stations on the 
Macon, Dublin & Savannah to be unreasonable. The decision was ren- 
dered by Division 2, consisting of Commissioners Aitchison, Porter and 
Caskie, with Commissioner Porter dissenting. 





Status of Chicago Aurora & Elgin R. R. Co. 


The I. C. C. has held that the Chicago Aurora & Elgin Railroad 
Company is not exempt from the provisions of the Railway Act, the 
Railroad Retirement Act and the Carriers Taxing Act. 





Cincinnati & Lake Erie R. R. Co. Status 


The I. C. C. has reopened Electric Railway Docket No. 3—Cincin- 
nati & Lake Erie Railroad Company, for rehearing or reconsideration 
and definition by the Commission of the duration of the status of the 
Cincinnati & Lake Erie Railroad Company, which the Commission here- 
tofore held to be not exempt from the Railway Labor Act, the Railroad 
Retirement Act and the Carriers Taxing Act. 





Sugar From Gulf Coast Ports To Northern Points 


In I. & S. Docket 4096, the I. C. C. has ordered a reduction in 
freight rates on sugar shipped between the South and the North. The 
Commission ordered established new interterritorial rates equal to 
present intraterritorial rates, which are approximately 22 per cent of 
the Southern first-class rate. Interterritorial rates previously had been 
approximately 261% per cent of the Southern first-class rate. 
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Charges For Protective Service To Perishable Freight 


The I. C. C. has assigned Docket 20769—Charges for Protective 
Service to Perishable Freight, for hearing at the Hotel Morrison, Chi- 
eago, on October 16, 1939, before Examiner Sharp. The Commission, 
in its announcement, said that the carriers will present their evidence in 
chief at this session, and the Commission will present the data which 
have been prepared by it. Any other party in interest who may wish 
to present evidence at that time may do so. After the presentation of 
the evidence an adjournment will be taken for the purpose of affording 
time for analysis of the data which shall have been presented and for 
the preparation of cross-examination and rebuttal evidence. 





North - South Divisions 


In I. C. C. Docket 24160—Divisions of Joint Interterritorial Rates 
between Official and Southern Territories, the I. C. C., upon further 
hearing, has found present divisions of all-rail rates (other than those 
on lumber, citrus fruits, coal and coke) to be unjust, unreasonable and 
inequitable, and has prescribed reasonable and equitable divisions for 
the future. 





Southwestern - Official Divisions 


In Docket 25390—Abilene & Southern Railway Company, et al., v. 
Akron, Canton & Youngstown Railway Company, et al., the I. C. C., 
upon further hearing, has modified its previous orders with respect to 
divisions of joint rates between Official and Southwestern Territories. 
Previous findings requiring retroactive adjustment of divisions of rates 
on petroleum to Official Territory were affirmed, except as to Indiana 
and Illinois, and reparation awarded. 





Seatrain Lines Interchange of Cars 


Examiners E. J. Hoy and M. J. Walsh of the I. C. C. have recom- 
mended that the Commission require railroads participating in through 
routes with Seatrain Lines, Inc., to interchange their cars with that 
carrier at the compensation in the Code of Per Diem Rules of the Asso- 
ciation of American Railroads, provided that Seatrain subject itself to 
all of the terms and conditions of that Code and the Code of the Car 
Service Rules of the Association of American Railroads. 





Status of Chicago North Shore & Milwaukee Railroad 


The Chicago North Shore & Milwaukee Railroad Company has 
asked the United States District Court of Chicago to enjoin the United 
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States Attorney from invoking penalties against it for failure to comply 
with the provisions of the Railway Labor Act, alleging that the I. C. C. 
erroneously determined that it is subject to that Act, as well as the 
Railroad Retirement Act and the Carriers Taxing Act. 





Revenue and Traffic of Large Carriers By Water 


The I. C. C. has released Statement No. Q-650 for the second quarter 
of 1939 showing revenue and traffic of large carriers by water having 
annual operating revenues of more than $500,000. The report shows a 
grand total for all groups of freight revenue for 1939 of $24,256,017, 
compared with $22,434,687 for 1938, or an increase of 8.1 per cent. The 
number of tons of revenue freight carried in 1939 were 4,689,217, com- 
pared with 4,601,860 for 1938. Passenger revenue for 1939 amounted to 
$4,366,360, compared with $4,040,114 for 1938, or an increase of 8.1 per 
cent. The number of revenue passengers carried for 1939 were 1,512,334, 
compared with 1,340,675 for 1938. 





Cancellation of Rates and Routes Via Short Lines 


The I. C. C. has extended until October 16, 1939, the time for filing 
briefs in I. & S. Dockets 4510 and 4532—Cancellation of Rates and 
Routes Via Short Lines. 





Commodity Rates in the South 


The I. C. C. has ordered a general investigation of all freight com- 
modity rail rates applying from Chicago and Mississippi and Ohio River 
points to Southern territory. The order of investigation was entered in 
Docket No. 28323. A hearing will be ordered at a later date. All rail- 
roads party to the tariffs in the affected territories have been made re- 
spondents. The Commission will inquire into the lawfulness of the all- 
freight charges involved, particularly to ascertain the effect of the rates 
upon carrier revenues; on their relations to other rail rates applying to 
similar or competing articles; upon shippers and receivers of freight; 
and upon rates of competing forms of transportation. 





L. C. L. Freight Traffic Investigation 


The I. C. C. has ordered Class I steam railways, including switching 
and terminal companies, to file a statement of the volume of L.c.l. 
freight traffic and freight forwarder traffic handled during the period 
October Ist to 7th, 1939, inclusive, on forms prescribed by the Com- 
mission. 
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1. C. C. Appeals Labor Protection Order 


Seeking to establish its authority to protect employees affected by 
a lease subject to its approval, the I. C. C. has appealed to the Supreme 
Court of the United States from the decision of a statutory three-Judge 
Federal Court enjoining enforcement of conditions in jits order in the 
Rock Island Case approving a lease of properties of one railroad com- 
pany by trustees in reorganization to themselves as trustees in reorga- 
nization of another company. The Court held the conditions to be illegal 
and void as beyond the power of the Commission. 





Adjournment of Congress 


The First Session of the Seventy-Sixth Congress adjourned sine die 
on August 5, 1939. The session was begun on January 3, 1939. All bills 


upon which final action was not taken during the First Session retain 
their status. 





Special Session of Congress Convenes 


The Seventy-Sixth Congress reconvened in special session on Sep- 


tember 21st. President Roosevelt, in his message to the Congress, asked 
consideration of neutrality legislation. The President said he saw no 
“‘impelling’’ reason why the Congress should consider other legislation 
at this session. Leaders are endeavoring to prevent consideration of 
other matters at this time. 

So far there has been no announcement with respect to whether the 


conferees on the General Transportation Bill, S. 2009, will meet at an 
early date. 





PRIVATE REFRIGERATOR CARS 


Senator Shipstead, of Minnesota, Chairman of the subcommittee on 
the Committee on Interstate Commerce of the Senate, which conducted 
the hearings on S. 2753, has called to the attention of the Department 
of Justice the action of the railroads limiting the right to furnish rail 
transportation for perishable freight, exclusive of packing-house prod- 
ucts, to the railroads. His subcommittee has favorably reported this 
bill, which would permit shippers to furnish refrigerator cars for haul- 
ing their own traffic. Senator Shipstead criticized the order issued by 
the AAR, effective December 31, 1939, saying: ‘‘The effect of the order 
is that small packers and cooperatives’ shippers who have had the kind 
of refrigerator cars they want, built especially for the dairy and poul- 
try trade, will be taken over by a competing company, the Great Ameri- 
ean Company. The large packers like Armour, Cudahy and others are 
permitted to use their own cars.’’ 





Regulation of Motor Carriers 


Administrative Ruling of Bureau of Motor Carriers 


The Bureau of Motor Carriers, under date of September 12, 1939, 
issued Administrative Ruling No. 82, as follows: 

“Question: To what extent, if at all, may a mptor carrier lawfully 
make gifts or donations to a shipper, either consignor or consignee, or to a 
shipper’s representative? 

‘‘ Answer: If a shipper uses the facilities of the carrier to transport 
property in interstate or foreign commerce, a gift to him by the carrier 
of anything having a substantial intrinsic value would be deemed a vio- 
lation of Section 222 (ce) of the Motor Carrier Act and would subject 
both the carrier and the recipient to the penalties therein provided. 

‘‘The distribution of advertising material such as calendars, maps, 
and similar articles of negligible value in a manner generally recognized 
as legitimate business practice is not considered a violation of the Act.”’ 





Corporate Reorganizations of Motor Carriers 


Division 4 of the I. C. C. has issued regulations with respect to the 
filing of plans of corporate reorganizations by motor carriers, under the 
Bankruptcy Act and the Motor Carrier Act, 1935. 





Hazards of Relief Drivers Riding in Cars Being 
Carried in Truckaway Operation 


Director Blanning of the Bureau of Motor Carriers of the I. C. C., 
under date of September 15th, issued an ‘‘Open Letter to Automobile 
Transporters and Their Trade Associations’’ calling attention to the 
potentially dangerous practice of a relief or spare driver obtaining rest 
or sleep in one of the vehicles being transported on motor vehicles hauling 
automobiles. An accident report filed recently with the Commission 
relates the death of a relief driver who was riding and probably sleeping 
in one of the cars being transported on a tractor semi-trailer combina- 
tion. He was found dead when the active driver stopped in the early 
morning. A coroner’s verdict held that his death was due to carbon 
monoxide gas. 





Motor Carriers Insurance for Protection of Public 


Division 5 of the I. C. C., upon further hearing, has affirmed Rule 
VIII of the rules and regulations governing the filing and approval of 
surety bonds, heretofore prescribed by it in 1 M. C. C. 45. 
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Commissioner Lee Criticises |. C. C. Motor Carrier Procedure 


In a belated dissent from a decision of Division 5 of the I. C. C. 
rendered July 29, Commissioner Lee assailed as ‘‘an injustice which 
should not be tolerated’’ the present I. C. C. procedure whereby motor 
earriers failing to substantiate claims to ‘‘grandfather’’ rights must 
cease operating, file new applications and submit to additional hearings 
before determination of whether their operations should be authorized 
on the basis of public convenience and necessity. 

In the ease at bar Division 5 denied the ‘‘grandfather’’ application 
of certain Texas truck operators on the ground that they had posed as 
private carriers to circumvent state laws and were, therefore, not in 
‘*bona-fide’’ operation as required by the Motor Carrier Act. They were 
ordered to cease operations. Commissioner Lee said that the action of 
Division 5 would put the operators out of business, even though they may 
later be able to prove a public need for their services. 

Commissioner Lee further said: ‘‘By this decision, we approve a 
procedure which is technical and difficult. It makes two procedures and 
two hearings necessary where one of each should suffice.’’ 





Motor Freight Classifications 


The I. C. C. has, upon its own motion, instituted a proceeding of 
inquiry and investigation concerning the descriptions of articles, volume 
minimum weights, and ratings on such articles, provided in the freight 
classifications of common carriers by motor vehicle, and applicable to 
transportation of property by such carriers in interstate or foreign com- 
merce, with a view to determining whether they, or any of them, are in 
anywise unjust or unreasonable, unjustly discriminatory, unjustly prefer- 
ential, unduly prejudicial, or otherwise unlawful. All common carriers 
of property by motor vehicle subject to the Motor Carrier Act, 1935, are 
made respondents. The proceeding has been docketed as MC-C 150— 
Motor Freight Classifications. 





Intrastate and Interstate Commerce 


Division 5 of the I. C. C. has granted a permit to William E. Rush, 
of Mackay, Idaho, for the transportation of ore and concentrates from 
Patterson, Idaho, to Mackay, for movement thence via rail to out of 
state points, holding such transportation to be interstate commerce. 

_ Chairman Eastman said he reluctfntly agreed with the decision of 
Division 5 by reason of the decisions of the Supreme Court of the United 
States on the subject, but that ‘‘it is essential that the States, or other 
local authorities, assume as much of the burden as is consistent with the 
proper protection of the interests of interstate or foreign commerce.’’ 

[For more complete discussion of this subject, see report on this 
case elsewhere in this JOURNAL. ] 
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Practices of Motor Common Carriers of Household Goods 


The I. C. C. in Docket Ex Parte MC 19—Practices of Motor Com- 
mon Carriers of Household Goods, has found that the practices and 
methods of operation of common carriers by motor vehicle of household 
goods to be in certain respects unlawful. To insure uniformity of opera- 
tion and to eliminate the unlawful practices found to exist, eight rules 
have been prescribed to govern the practices of these carriers. The most 
important change in existing practices required by the Commission’s 
decision is that rates on household goods must, in the future, be pub- 
lished on a weight basis rather than on the basis of van space occupied. 
The new rules will become effective on October 23, 1939. 





Operators of Leased Equipment Held Entitled to 
Motor Carrier Right 


Division 5 of the I. C. C. has held a motor carrier to be entitled 
to all rights, under the Motor Carrier Act, 1935, accruing from opera- 
tions performed by it in vehicles which it did not own, but which were 
operated under its direction and control and under its responsibility to 
the general public as well as to the shipper. The Division thus settled a 
long-disputed question of the status of so-called owner-drivers under the 
Act. It nullified their claims to ‘‘grandfather’’ rights on the strength 
of operations performed by them in behalf of motor carriers which 
actually directed and controlled the movement of the vehicles and bore 
all responsibility to the public and the shippers. The Division announced 
that its findings applied with respect to both common and contract car- 
rier operations and that the rule would be applied to operations per- 
formed in the future. 





Car-Over-Cab Operations 


The Supreme Court of Pennsylvania in Maurer & Myers Auto 
Convoy v. Boardman, has held that the Pennsylvania statute prohibiting 
car-over-cab operations on the highways of that State is neither a burden 
on Interstate Commerce nor an attempt to invade the regulatory field 
occupied by the Interstate Commerce Commission, as the Motor Carrier 
Act, 1935, while conferring full jurisdiction upon the I. C. C. in the 
commercial, financial and business aspects of interstate highway trans- 
portation, leaves untouched in the hands of the States control over the 
preservation of the roads and the maintenance of safety thereon. 
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Motor Carrier Statistical Groups 


The territorial groups to which Class 1 motor carriers of passengers, 
and of property, have been variously assigned for statistical purposes, 


are described below: 
1. New England Region: 


Connecticut 
Maine 
Massachusetts 
New Hampshire 
Rhode Island 
Vermont 


2. Middle Atlantic Region: 


Delaware 

District of Columbia 
Maryland 

New Jersey 

New York 
Pennsylvania 

West Virginia 


3. Central Region: 


Illinois 

Indiana 

Michigan (Lower Peninsula) 
Ohio 


4. Southern Region: 


Alabama 
Florida 
Georgia 
Kentucky 
Mississippi 
North Carolina 
South Carolina 
Tennessee 
Virginia 


5. Northwestern Region: 


Michigan (Upper Peninsula) 
Minnesota 

North Dakota 

South Dakota 

Wisconsin 


6. Mid-Western Region: 


Iowa 
Kansas 
Missouri 
Nebraska 


7. Southwestern Region: 


Arkansas 

Louisiana 
Oklahoma 
Texas 


8. Rocky Mountain Region: 


Colorado 
Idaho 
Montana 
New Mexico 
Utah 
Wyoming 


9. Pacific Region: 


Arizona 
California 
Nevada 
Oregon 
Washington 





Substituted Freight Service 


In Ex Parte 129—Substituted Freight Service, the I. C. C. has 
determined that special permissions and tariff rules in connection with 
the substitution of motor vehicle service for rail or water service, and of 
rail or water service for motor vehicle service, are in contravention of 
the certificate and tariff provisions of Part II of the Interstate Commerce 
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Act (Motor Carrier Act, 1935). The Commission’s findings are sum- 
marized as follows: 


_ “I. The interstate transportation here under consideration is common car- 
riage and cannot lawfully be performed by motor vehicle in whole or in part 
unless the rail or water carrier or participating motor carriers are authorized to 
act as common carriers by motor vehicle in accordance with the provisions of 
sections 206-208 and our regulations thereunder; 

_ .“2. The substitution of one form of transportation for another at the car- 
rier’s option, where the shipper otherwise directs, would constitute a breach of 
the contract of carriage in contravention of section 20 (11) of part I and sec- 
tion 219 of part Il; and 

“3. The furnishing of the so-called substituted service without setting forth 
the service, the routes over which it is performed, and the parties performing 
same in lawfully filed tariffs is in contravention of sections 216-217 and our 
regulations thereunder, including rule 31 and section 2 of tariff circular 20. 

“As at present advised we are of the opinion that the special permissions 
should not be renewed when they expire. 

“Respondents participating in the substitution service should take appro- 
pee Seve. in accordance with the above suggestions, to bring this service into 
ine with the certificate and tariff provisions of part II of the act, and our regu- 
lations thereunder, by December 6, 1939, the expiration date of the special per- 
missions. 

“Applications for authority to depart from our tariff regulations in accord- 
ance with the suggestions made herein will receive our prompt attention. 

“No affirmative order is necessary.” 


Commissioners Lee and Mahaffie dissented. Commissioner Splawn 
did not participate in the disposition of the case. 





Federal Regulation of Private Motor Carriers 


Examiner R. W. Snow, in Docket Ex Parte MC-3, has issued a 
report proposing that the Commission find that there is need for Federal 
regulation of private carriers of property to promote safety of opera- 
tion, and that it prescribe regulations governing the qualifications and 
maximum hours of service of drivers, safety of operation and standards 
of equipment for motor vehicles operated by such private carriers. The 
Examiner finds that approximately 3,000,000 motor vehicles are operated 
in interstate and intrastate commerce by private carriers of property. 





1. C. C. Examiner Opposes Motor Carrier Sale of Rights 
While Retaining Through Routes 


I. C. C. Examiner Fabian C. Cox has recommended that the Com- 
mission reject the proposal of a motor carrier to sell its operating rights 
and, at the same time, retain the right to perform a ‘‘through’’ service 
over a route, segments of which would be included in the sale. The 
Examiner took the position that rights could not be divided in the 
manner sought. 
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Pennsylvania Car-Over-Cab Case 


Mr. Justice Roberts of the Supreme Court of the United States, has 
issued an injunction restraining the State of Pennsylvania from en- 
forcing its law prohibiting car-over-cab operations on the highways of 
that State. The law becomes effective September 1st. Justice Roberts 
has also granted an appeal to the Supreme Court of the United States 
from the decision of the Supreme Court of Pennsylvania [above] which 
held the law to be constitutional. 





Pick-Up and Delivery Service Held Not Subject 
To Local Regulation 


The New York Court of Appeals in People v. Horton Motor Lanes, 
Inc., (decided July 11, 1939), has reversed decision of the Court of 
Special Sessions, and held that the use of local pick-up and delivery 
trucks within a single city by an interstate commerce carrier in de- 
livering or picking up shipments which have moved or will move in inter- 
state commerce constitutes integral part of Interstate Commerce and is 
not subject to licensing by the City. 





State’s Right To Regulate Interstate Motor Carrier Upheld 


A statutory three-Judge Federal Court at South Bend, Indiana, has 
upheld the right of the State of Indiana to regulate an interstate motor 
earrier. The carrier operated trucks from points in Ohio across the 
State of Indiana to Chicago. It was granted a certificate by the I. C. C. 
to operate as a common carrier. The Public Service Commission of 
Indiana denied it a certificate on the grounds that the use of the high- 
ways over the route proposed (through Indiana) by the applicant would 
increase the dangers to the traveling public and would constitute an 
undue burden on the highways and unnecessarily interfere with their 
use by the traveling public. The Court held that since the action and 
order of the Public Service Commission related solely to the use of the 
public highways of the State of Indiana, and to the safety and comfort 
of those who use the highways along the route claimed by the carrier, 
as ordinary travelers and those carriers already enjoying and having 
authority to use said routes, the law of the case is with the State officers, 
and their action in arresting or causing the arrest of the complainant 
does not violate any rights under the Constitution or laws of the United 
States. The case is captioned ‘‘Columbus and Chicago Motor Freight, 
Inc. v. Public Service Commission of the State of Indiana, et al.’’ 





Judge Says Motor Carrier Rebating Must Stop 


Judge Denny of the District Court of the United States for the 
Southern District of California, Central Division, has imposed a fine of 
$1,500.00 on a motor carrier on pleas of guilty to fifteen counts of re- 
bating. In imposing the fine the Judge said: 
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“Hereafter let it be known that this Court intends to and will look to the 
maximum sentence provided by the Motor Carrier Act for violations in form of 
rebates and concessions unless sound extenuating circumstances can be shown to 
convince the Court otherwise. The Court hereafter will not listen to any recom- 
mendations except from maximum penalties. Rebating must stop.” 





Motor Carrier’s Certificate Revoked To Aid Short Line Railroad 


The Public Service Commission of Nevada, in a two to one decision, 
has revoked the intrastate certificate of the Nevada-California Trans- 
portation Company for operations between Reno and Tonopah. The 
certificate was granted by the Commission on February 28, 1938. The 
railroads appealed the case to the District Court of the First Judicial 
Circuit of Nevada, where additional evidence was introduced. The new 
evidence was transmitted by the Court to the Commission for its con- 
sideration. The Commission then revoked its previous order granting 
the certificate. The Commission said that operation of the motor carrier 
would take business away from the Tonopah & Goldfield Railroad and 
the Hazen-Mina branch of the Southern Pacific, which serve the Goldfield 
mining district. The Commission said that while ‘‘a number of Nevada 
merchants may be deprived of a measure of desirable rapid truck service 
by the denial of a certificate’’, this need for service is overbalanced by 
the possibility that the rail carriers would be forced to abandon their 
lines. The Commission pointed out that at one time during 1936 trucks 


were unable to haul coal to the mining district because of bad weather, 
while train service continued. It said ‘‘in order to provide adequate 
service to the people living in these districts, the operation of the railroad 
is essential.’’ 





1. C. C. Definition of New York Commercial Zone Sustained 


The District Court of the United States for the District of New 
Jersey has sustained the order of the I. C. C. establishing the New York 
commercial zone, under the Motor Carrier Act, 1935. The Court held 
Section 202 of the Motor Carrier Act to be sufficient and definite as to 
standards for the guidance of the Commission, and to be constitutional. 





Motor Operations Show High Percentage of Short Hauls 


According to a survey by the Automobile Manufacturers Associa- 
tion, local service accounts for a high percentage of the hauls, but inter- 
city runs totaled up the most mileage. Sample studies in eleven States 
show that more than 80 per cent of all one-way truck trips extended less 
than 20 miles, but accounted for less than 34 per cent of the total truck 
mileage reported. Only 6.4 per cent of all trips reported were 50 to 500 
miles in length but they accounted for 41.2 per cent of the total mileage. 

Road use investigations in seven of the eleven States showed more 
than 60 per cent of the trips to be intracity. In eight of the States less 
than 4 per cent of all the trips extended across the borders of two or 
more States. 











